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IN THE MATTER OF AN ARBITRATION UNDER THE DOMINICAN 

REPUBLIC CENTRAL AMERICA FREE TRADE AGREEMENT AND THE 

RULES OF ARBITRATION OF THE INTERNATIONAL CENTRE FOR THE 

SETTLEMENT OF INVESTMENT DISPUTES 

 

 

DAVID R. AVEN, SAMUEL D. AVEN, CAROLYN J. PARK, ERIC A. PARK, 

JEFFREY S. SHIOLENO, GIACOMO A. BUSCEMI, DAVID A. JANNEY 

AND ROGER RAGUSO (United States of America) (Claimants) 

v 

THE REPUBLIC OF COSTA RICA (Respondent) 

 

 

_________________________________________________ 

 

FIRST WITNESS STATEMENT  

OF DAVID JANNEY 

_________________________________________________ 

 

I, DAVID JANNEY, of [insert address], SAY as follows: 

 

1. I make this statement in support of the Claimants’ Memorial in these 

proceedings.   

2. The matters contained in this witness statement are true to the best of my 

knowledge, information and belief.  The facts and circumstances contained in 

this statement are within my own knowledge or derived from information and 

documents provided to me by those reporting to me, in which case I refer to 

the corresponding source of information. 

3. I confirm that the Claimants’ lawyers, Vinson & Elkins RLLP, have assisted 

me in preparing this statement, but I also confirm that its contents set out my 

evidence to the Tribunal in these proceedings.   
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Background 

 

4. I am a citizen of the United States of America.  

5. I built my first house at the age of 18 and sold it, which started me off building 

and selling homes. I developed skills in all areas of construction, including 

areas such as concrete, electric, plumbing, and heating ventilation and air 

conditioning (“HVAC”). As a young man I worked for my father, a developer, 

where we developed infrastructure and built over 80 homes in the Country 

Club Of Miami, Fla.  

6. My further background has been in real estate development. I have developed 

land for top-10 national homebuilders in the United States since 1986 with my 

first large development in Acworth, Georgia where I bought land, developed 

infrastructure and sold the finished lots for Williamstown, an upper end 

custom home subdivision. Since 1987 I have continued to do the same in 

Florida. In particular, my usual role is to develop the infrastructure, following 

which the homebuilding company will develop the houses themselves. I have 

developed land and sold finished lots to such builders as Cambridge Homes, 

K. Hovnanian Homes, Maronda Homes, Centex Homes and Pulte Homes. 

Others I have dealt with are David Weekly Homes, KB Homes and Ryland 

Homes.  

7. I moved from building houses to infrastructure because that seemed to offer a 

better return, and I was a good negotiator. I would find a piece of land, and 

then negotiate and work through the entitlements and permits that other people 

or companies did not want to spend time doing. Having obtained the necessary 

permits, I would bring in national builders as “hard money” partners. They 

would put the hard money (or cash) down at the bank, on the security of which 

my development company would then borrow the needed funds and we would 

use the builder’s monies and the loans to develop the infrastructure. I would 

then do takedowns with the builders on the lots, which simply means they 

would buy on an agreed basis a certain amount of lots. For example: 12 lots 

every 90 days would be purchased from me until all lots were sold. An 

example would be a subdivision of 180 home lots which would be sold at 12 

lots per 90 days, thus 15 takedowns over approximately 45 months would 

finish me with the builders. My profits were built into the per lot cost to the 

builders.  
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8. I am the founder and president of World Hope, a Christian charity that does 

work in both the United States and abroad. I started the charity in 1991 and a 

lot of the work involves mission trips to places such as Kenya, Albania, India, 

the Philippines, Nicaragua, Haiti and, currently, Detroit, Michigan. I am also a 

Pastor at Orlando Baptist Church. 

9. World Hope ministers to people who have great and desperate needs, who 

cannot get out of their environment without some help from outside their 

sphere of ability. For example, in Nairobi, Kenya, sits Kawangware Slum, the 

second largest slum in Africa. There World Hope has eight acres and has over 

the past 15 years started a church where we minister to multiple needs 

including medical clinics, counselling to terminally ill patients and families, 

HIV programs, feeding programs and spiritual encouragement. More 

importantly, we realize children cannot break the cycle of their demise without 

an education so we started a school which today is World Hope Academy 

through standard eight and World Hope Senior School which is through form 

four. We have over 800 students who now have hope of life after 

Kawangware. We also run football programs for kids from 7 -21 to give them 

inspiration and hope. Our next step is to start a Vocational Technical School 

for students who will not test well enough to continue in the universities. This 

is similar to what we do in other countries. All of it surrounds the Hope 

Centers and giving people HOPE! 

Introduction to Costa Rica 

10. I have known David Aven for a long time, since around 1988, being 

introduced to him by a mutual friend.  Over time, David and I developed a 

friendship out of that first contact. I was impressed with David’s acumen in 

business and his high degree of integrity.  

11. I invited David on a number of overseas trips with me, to Kenya, Albania and 

Costa Rica, most of which I was taking him as part of my role with World 

Hope. I learned very early on, that David was always looking out for 

commercial opportunities in the places we visited. He had a knack for seeing 

and seizing opportunities.  

12. In late 1998 David moved from California to Fort Lauderdale, Florida and that 

gave us more opportunities to visit with one another. Since I had a lot of 

experience in residential development, David and I talked about the prospects 

of doing some kind of project together. When I would visit him in Fort 
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Lauderdale, we checked out the opportunities there, but Real estate was 

already very expensive and I can remember both of us looking at a lot on a 

canal that was selling for $1,000,000.  At the time David was involved in 

importing thermally insulated bags from Germany and was distributing them 

nationwide through major supermarket chains, and was doing quite well in 

that business.  

13. As well as my residential home building business, I was also very active in 

humanitarian work. At the time I was doing some humanitarian mission work 

in San Jose, Costa Rica having established a Hope work in San Jose. In early 

2000, I asked David if he would like to take a trip with me to Costa Rica. 

Since David had already gone with me to other places were we were doing 

mission work, I asked David if he wanted to go to Costa Rica to see what we 

were doing there, and he readily agreed. I took David with me a couple of 

times to Costa Rica and I believe on the 2nd trip we started to talk about the 

prospects of doing some kind of a development project in Costa Rica and we 

started to look around for some land. We first looked in Escazu, a suburb of 

San Jose and then we were taken down to the Central Pacific Coast by a real 

estate broker form San Jose and shown some property there.  The broker took 

us to a number of places, but nothing really caught our eye. One of the last 

properties he took us to was the Las Olas site and this property immediately 

caught our attention. We both immediately recognized the value of this 

property being positioned on a beautiful pristine Beach. It was at the time 

about two hours from San Jose, and 20 minutes from Jaco Beach. There were 

roads on all sides of the property and there was water and electric running into 

the community that was built up around Las Olas in a village called Esertillos 

Oeste. It was the only property in that area of the coastline that had hills right 

next to the ocean.  Most all other property on the coastline was flat low-lying 

ground which was wet and used to be Rice farms. The Las Olas Property was 

in the heart of the village and there were already many homes, condos, hotels, 

restaurants and other businesses located in the Village. 

14. When the real estate agent told us the price for this gem of a property was a 

little over one million dollars, both of our eyes lit up.  The price was about the 

same price as a small canal lot in Fort Lauderdale, but this piece was about 

100 acres and it was on a beautiful beach. We both recognized that Costa Rica 

was within three hours of major cities in the states and four to five hours from 

cities in Canada. We also knew that Costa Rica was a top place for tourism for 

people living in United States and Canada. There were two million people a 
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year visiting Costa Rica and it had a large number of expats living there as 

well from both the US and Canada. At the time I was fully committed on 

development projects in Orlando so David suggested that this may be a good 

project for us to get into and I agreed.  

My involvement in the project planning 

15. Once we bought the property, I was working on this project with David from 

the very beginning and we both became deeply involved. David had 

committed that at some point in time he would move to Costa Rica to be boots 

on the ground to cover the day to day operations. I committed to being there 

on a monthly basis to work with him.  I was involved from the beginning with 

the team at EDSA, a land planning team in Ft. Lauderdale, Florida as well as 

Norton Consulting a real estate marketing consultant, also from Florida. David 

and I were going to Costa Rica a lot and we would meet with the attorneys, 

architects, interior design teams, marketing specialists and other professionals. 

We recognized that we would have to depend on these professionals to do all 

the work needed to get the project through the entire permitting process that 

would ultimately result in getting the construction permits.  

16. David and I believed very strongly in the project, and we spent a lot of time in 

Esterillos Oeste with different people and discussing the best development 

plan for the project site. In 2004 David and I thought it would be a good idea 

to get a marketing Study done for the project site and engage the services of 

Norton consulting and EDSA.1  The studies cost about $150,000, but it was 

well worth it. We were very encouraged with their extensive reports and the 

positive outlook for the development and it gave us a lot of good information 

about a development action plan. 

17. We both became very familiar with the Los Suenos Project2 and we both 

recognized that Las Olas could become as successful as Los Suenos.  In fact, 

Las Olas was on a much better beach than Los Suenos.  

18. From the very beginning both David and I were talking about a mix plan fully 

integrated development. Our reasoning was very simple, once a person bought 

a lot then that person was a potential customer for many other things he or she 

would be needing. He or she would be in the market for a home to be built, a 

mortgage, a rental program to rent the home when they were not there, real 

 
1 Exhibit C[] [EDSA 2004 Report] 

2 Mentioned in the EDSA report, page 26 
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estate person to possible sell that home in the future or maybe even a car to 

rent when they were in country. The same would be true for someone buying a 

condo or a timeshare. The more vertically integrated a project, the more ROI 

for the investors.  This was a particularly good time for the development to 

provide both mortgages and timeshares, since interest rates were low and 

many investors were looking for good places to put their money to work. They 

liked the idea of bricks and mortars since they could actually see where their 

money was working for them.  So the time was right for this kind of vertical 

integration. 

19. The decision not to have any debt on the property, and to self-fund the 

development, was a very important decision. That philosophy really saved us 

from getting wiped out when the financial crash hit in September 2008.  Any 

development that had debt on their project during that time was lost. However, 

since Las Olas had no debt, we put the project into hibernation for little over 

year, rode out the down turn and then opened back up in January 2010 when 

things started to make a comeback.  

20. David moved full-time to Costa Rica in late 2004 or early 2005. After he 

moved to Costa Rica I was probably spending about one week a month there 

as we worked on various aspects of the project, that included preliminary 

designs from the architects and we would work through them, asking 

questions. 

21. I was very familiar with the permitting process for residential developments 

have gone though it a number of times.  I also knew about the importance of 

making sure that there were no environmental problems with the land that we 

purchased for residential development. Before buying the land we both 

satisfied ourselves that there were no environmental problems on the Las Olas 

project site. As stated above, this piece of land was comprised of gently rolling 

hills and Esterillos Oeste was already an established community with homes, 

condos, hotels, restaurants and other businesses.  It was obvious that there 

were no environmental problems with the property. 

My involvement in the marketing of the project 

22. In addition to working with David on the project planning and permitting, side 

of things, I was also heavily involved in the marketing side of the project. 

Specifically, I worked to bring in individual purchasers, hotel chains and 

potential timeshare companies.  



 

7 

 
Europe 679797v.1 

23. In the beginning the Las Olas project was to be over 300+ condominiums with 

a 5 star Beach Club and Spa. Over time, the plans for the development 

changed, particularly in response to the global financial crisis. One decision 

that was made was to have a number of single family lots which I understood 

could be permitted more easily. This became known as the easement section 

of the project which ran along a public road into the village from the main 

highway. These were lots directly off of the existing road alongside the 

property. Under Costa Rica law, as it was explained to us by our attorney, you 

could put 60 meter roads into the property called easements, and then put four 

lots on each side of the road. This was a fast and more economical way to 

develop off a public road and they did not require as much infrastructure. The 

aim was to line people up for these lots and start selling lots and building 

houses and this would be good for the entire project. It would also be a source 

of providing an infusion of capital and I worked to attract purchasers to invest 

in these lots.  

Individual investors 

24. Over the life of the project, I took a number of potential investors to Costa 

Rica to visit the project, and spoke to large numbers of individuals back in the 

United States to sell lots to them, in both the easement section and also in the 

condominium section.  I had one early meeting in Atlanta with eight investors 

at which David and I spoke. All of those investors were interested, and I 

remember that almost straight away we had two groups of who came to Costa 

Rica, and fell in love with the location and the project and they invested. One 

pair invested US$ 500,000 and the other invested US$ 400,000. I took many 

people down to see the project site, introduced them to David and showed 

them the plans for the project. I also took them over to the Los Suenos project, 

so they could compare the two. All of these people were very interested in the 

Las Olas project and all of them could envision its success. I knew from my 

numerous experiences in home building back in the United States that 

waterfront property would always command a premium price. 

25. Over time I brought many people down to visit the La Olas Project site and I 

had a good pipeline of potential purchasers. I am a public figure and known 

for the humanitarian and mission work that I do. I am therefore in front of 

several thousand people a week, and I have good credibility with both my 

humanitarian work and my residential home development work as well. I 

developed a multimillion dollar school in Kenya, built and supported 
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orphanages in Albania, which David was a part of, and developed multimillion 

dollar residential projects in the US.  

26. As well as my work at the Orlando Baptist Church, I once helped Pinecrest 

Baptist Church in Atlanta to relocate to a new parcel of land. Three of the 

individuals who invested in the project as a result of the meeting in Atlanta 

referred to above were either members of that church or were connections 

through that church and I would have been confident of obtaining further 

investors from that community.  All of my work in this area therefore gave me 

a good pipeline of purchasers in both Atlanta and Orlando, as well as across 

the country in the Baptist community where I was well known. 

27. It was common for people to ask me what I was doing in Costa Rica, and I 

would mention to them that I am involved in a project called Las Olas and 

they were immediately interested because everyone has heard of Costa Rica. If 

they have not been there personally, they heard it was a jewel of a place that 

people visited and was the home to many Expats.  So I really didn’t have to 

sell Costa Rica, because it really sold itself.  

Hotel investment  

28. I was also involved in conversations with major international hotel chains 

regarding the 14,000 sq meter piece right across from the beach-front 

concession area. Our strategy for this area was to attract either a major hotel 

chain or a boutique hotel to come in and partner with us to put their brand onto 

the development we were going to build. When talking with these major 

players in the industry, we spoke of everything from them flying their flag and 

reservation system to doing the condominium sales side of the project or both. 

I personally took representatives of Westin, Marriott and Hilton down to the 

project site, and I felt that we had a real opportunity in that respect.  

My attorney, Paul Camp Lane in Orlando managed to secure the contact with 

Westin for me. I took Kirk Nowery down to the project site to inspect it on 

behalf of both Marriott and Hilton. There was considerable interest from these 

hotel companies. Kirk Nowery at the time worked for the Monolith Company, 

a large company based in Atlanta. Monolith was involved in remodelling and 

building from the ground up as a preferred provider for Hilton, Marriott and 

Hyatt hotels. He had multiple contacts who were large chain owners under 

these flags mentioned above. The interest in the properties was there and they 

were looking at potential ways to partner with us.  
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Timeshares 

29. In addition to the hotel contacts, I spoke to two or three timeshare companies. 

Westin was actually interested in looking at the timeshare opportunity across 

the whole of the project, if we had been willing to go that way and look at a 

full timeshare deal.  

30. I spoke to Art Zimand, who was founder and president of Vistana Timeshares, 

one of the largest timeshare developers in the world and is based in Orlando. 

Art was interested in Costa Rica and the potential for timeshares in Costa 

Rica.  Art asked me about the property on multiple occasions. However, at this 

time we started to have problems with the Government and David told me he 

was being asked to pay bribes.  

31. I certainly saw Costa Rica as a good opportunity for US investment and I 

thought that there was definitely a space for hotel and timeshare flags to come 

down to Costa Rica, especially on a beautiful beach. Las Olas was one of a 

very few properties that was on a beautiful beach close to San Jose that could 

be developed.  

My investment in the project 

32. At the time this property was purchased in 2002, David Aven and I agreed on 

some basic go forward plans.  

(a) We both felt that it was a good buy and it had good potential for 

development.  

(b) David wanted to make this a family investment and bring his brother 

and sister and cousin Roger, who was a general contractor and 

construction supervisor, on board.  

(c) I had known David for many years and had extensive experience in 

project development was therefore an important partner in this project.  

(d) We wanted to keep the project debt-free, at least through the 

construction of the infrastructure.  

(e) We both agreed not to take any financial compensation for the time we 

would spend working on the project. Our idea was to plowback all 

revenue into the project and that we would take our compensation 
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when the project was producing revenue and based upon the profits we 

were able to generate.  

(f) I put in $50,000 toward the purchase and David arranged the balance 

for the purchase.  

33. As well as the initial $50,000 that I put into the purchase, over the next few 

years I also put in another $200,000 towards the expense of getting the project 

through the permitting process. I agreed to spend as much time in Costa Rica 

as I could working with David, given I had other projects I was working on in 

Florida. As well as working with David on the development side of the 

project, I would also work on the sales and marketing, bringing buyers and 

investment money into the project. I did sales and marketing work and had 

discussions with hotel and timeshare operators.  

34. I made a number of trips to Costa Rica, maybe 20 to 30 trips in total, which 

were spent meeting with professionals in relation to planning and development 

issues, or showing the project site to prospective purchasers and investors as 

part of the marketing effort. According to my understanding with David, we 

both agreed to fund our own trips and expenses until the project became 

profitable and could reimburse some of our expenses and investments.  

35. David and I had a number of conversations regarding the level of success fee 

we would earn once the project was producing profits. The number we 

initially agreed upon was a success fee of 10 percent each since we were doing 

most of the upfront and important work. [David: how would this success fee 

work? You only have a 1% shareholding in the companies, surely if you were 

getting 10% that shareholding should have been 10%?] 

RESPONSE:  The US investors in this  project were family members and long 

time friends. David and I were long time friends and we were like family. I 

was involved in development projects in Orlando and David and I wanted to 

do a project in Costa Rica. David and I had a hand shake agreement that I 

would work with David on this project since I had good knowledge and 

connections in the development business.  The share interest I had in the 

business had nothing to do with the success fee that we agreed upon. As  you 

know I do a lot of humanitarian work and I would have helped David on this 

project if I wasn't getting anything. David helps me with World Hope and so I 

would have helped him for nothing. But that wasn't the agreement we had. The 

agreement we had was that I would work with him on the project and get 
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compensated based upon the fruits of my labor and how much I was able to 

contribute to the projects ROI. What % I was to receive from the ownership 

side would be up to management and the board of directors of the company. 

So my share interest is not related to the success fee that I would have gotten 

depending on my performance. It's much like sale people who work for a 

corporation, that are paid percentage of the amount of sales they are able to 

make. Jovan was a shareholder, but he could have made millions based upon 

the sales he was able to generate. So that was the deal David and I had and I 

was okay with that, because I had known David for many years and knew he 

would be fair with me.  David was not taking a salary or getting paid for the 

work he did and neither were any of the other US Investors. We all decided 

that we would take our compensation based upon the ROI the project was able 

to generate and I was perfectly okay with that. Our goal was to keep the 

project debt free and pay for expenses as they were incurred. 

36. The interest that each US Investor had in the Las Olas Project was listed in the 

shareholder books of each of the following corporations that together made up 

the entire Las Olas Project.  

(a) Las Olas Lapas Uno, SRL 

(b) Mis Mejores Anos Vividos, S.A. 

(c) La Estacion de Esterillos, S.A. 

(d) Bosques Lindos de Esterillos, S.A. 

(e) Montes Development Group, S.A. 

(f) Cerros de Esterillos, S.A. 

(g) Inversiones Cotsco C&T, S.A. 

(h) Trio International INC, S.A. 

(i) La Canicula Inc S.A. 

The re-opening and shut-down of the project in 2010-2011 

37. In January of 2010 the project opened back up with Jovan Damjanc added as 

the on site sales and marketing director for the Las Olas project. Jovan also 

had extensive experience in development in the US as well as time-share 

experience. Things were going very well into 2010, the market was coming 

back in Costa Rica better than in the US and Jovan was doing a great job as 
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sales and marketing director, he was a natural and people liked him. He was a 

hard worker and worked day and night on the site making things happen, and 

made a number of lots sales during the first three quarters of 2010.  

38. At the same time David was working on acquiring the construction permits. In 

July 2010 we were issued construction permits by the municipality of Perrita 

for easements along the road going into the Las Olas project. In September of 

2010, we acquired the main infrastructure permit for the master site plan that 

was approved by SETENA when they issued the environmental viability 

permit in June of 2008. The year ending 2010 ended much better than we had 

projected or expected. We had great momentum going into 2011 and projected 

great things happening by the end of 2011. We expected to be well on our way 

to completing the infrastructure work, which was projected to be finished by 

the third-quarter of 2012.  We were planning to begin the construction of the 

hotel condo units on the concession. We expected to be building a number of 

homes in 2011, since a number of buyers who bought lots in 2010 wanted to 

start building homes on those lots. We were confident that as the development 

continued to advance and people could see the infrastructure continue to be 

filled out and homes and beach club being built, this would increase the tempo 

of interest and would allow for a general increase in prices.  

39. However, David informed me that in February of 2011, he received a letter 

from the director of MINAE shutting the project down because there were 

allegations that the project site contained wetlands. David and I had 

discussions about this of course, and he informed me that in August 2010 an 

official of MINAE asked him for a bribe, which he told me he had refused to 

pay. He also informed me that the criminal prosecutor was investigating him 

for committing environmental crimes.   

40. However, David and I were hopeful that he would be able to resolve the 

criminal investigation satisfactorily because, as far as we were concerned, 

everything we had done was permitted by the permits the project had been 

granted.  

41. As stated above, I started developing when I was 18 years old and built my 

first house.  The very first thing you have to do before you get a building 

permit is to satisfy yourself that there are no alarming problems with the 

project site.  I was very familiar with this process and went through this 

process many times in the United States. From my long experience of land 

development, particularly in Florida, which has plenty of wetlands, I am well 
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aware of the topography of any potential wetland site, and I had been to the 

Las Olas site numerous times, and had walked all over the land. I could see 

there was no wetland problem at that site; it simply is not the kind of site that 

could have a wetland issue. It is not low-lying swampland where wetlands 

could easily grow; it is clearly pasture land with a substantial grade from the 

highway down to the ocean, from which all water will simply drain off. The 

site is essentially a terrain made up of gently rolling hills and slopes down 

from the highway to the sea.   

Consequences of the shut-down of the project 

42. The most obvious consequence of the shutdown of the project is that all of the 

US Investors have lost their investment of money, time and dreams of 

developing a beautiful and profitable project. The buyers who bought lots in 

the project also have all lost their money, their time and their dreams of living 

in a beautiful project on a beautiful beach. The project has lost the opportunity 

to make profits based upon the developers’ established business plan.  

43. The shut-down of the project has had further effects on me beyond the 

immediate monetary impact. As I mentioned above, a number of the 

individuals who invested hundreds of thousands of dollars, did so on my 

recommendation, often as a result of my church work. I now have to field calls 

from very angry and upset investors who have lost their money as a result of 

my marketing of the project to them. I have tried to update them on what we 

are doing to recoup our losses, but ultimately there is little I can tell them. My 

reputation has been severely affected and the emotional impact of feeling 

responsible to the investors I introduced to the project is difficult for me.  

44. It has also had an effect on World Hope. Three purchasers were members of 

the Atlanta church that I had helped to relocate to Atlanta. That church had 

been a significant supporter of World Hope, largely due to the credibility I had 

built up with the members of the church. The fact that these purchasers have 

lost their money in a project I recommended to them has meant that I have lost 

that credibility with the church community as a whole, and so donations to 

World Hope have been adversely affected accordingly. Pine Crest Baptist 

Church gave annually over $25,000 a year in donations and sent medical 

teams of 1—12 people annually to our work in Kenya. I am no longer 

welcome in that church community, which means that I have also lost a 

potential source of investment for any other projects in which I might become 

involved.  
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45. In addition, a financial adviser Noel Edwards, a man whom I know, 

introduced two buyers Dan Barracliff and Earl Hanners. Together they put in 

$900,000 in the project. Due to the fact that project was illegally shut down 

that money has not been paid back, so they are obviously very about it and this 

has affected my creditability. Therefore, I have now lost this valuable source 

of investors, as he is very unlikely to recommend people to me again. 

 

I believe the facts stated in this WITNESS STATEMENT are true. 

Signed…………………………… 

David Janney 

 

Dated…………………………….. 


