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Mr.	Esaú	Chaves	Aguilar	

Tecnical	Director	

	

	

Dear	Mr.	Chaves	

This	letter	is	to	remind	you	of	what	was	discussed	in	your	office	on	November	21st,	2012.		The	purpose	
of	that	meeting	was	to	discuss	the	environmental	viability	(No.	1597-2008-SETENA),	given	to	Inversiones	
Costco	S&T,	S.A.,	on	June	2nd,	2008,	for	a	project	called	Las	Olas.		The	environmental	viability	has	been	
questioned	by	members	of	the	Environmental	Administrative	Tribunal,	MINAE,	and	even	Monica	Vargas,	
in	 charge	of	Environmental	 Issues	at	 the	Municipality	of	Parrita.	 	Questions	have	arisen	due	 to	claims	
related	to	alleged	wetlands	and	damages	to	a	alleged	forest	within	the	project.		The	Prosecutor´s	Office,	
the	Environmental	Administrative	 Tribunal,	 and	MINAE,	 closed	down	 the	project	 and	David	Aven	was	
accused	of	violating	wetlands	laws	and	Jovan	Damjanac	of	affecting	a	forest.		This	occurred	after	have	a	
validly	granted	SETENA	permit,	which	was	based	on	the	fact	that	there	were	no	wetlands,	forest,	or	any	
potential	environmental	problems.	

All	 of	 this	 took	 place	 after	 receiving	 a	 validly	 granted	 permission	 by	 SETENA,	 which,	 by	 itself,	
demonstrates	 that	 there	were	no	wetlands,	 forests,	 or	 environmental	 problems.	 	 Based	on	what	was	
mentioned	during	the	meeting,	there	are	legal	procedures	that	must	be	followed	in	relation	to	permits	
issued	 by	 SETENA,	 and,	 after	 reviewing	 in	 archives,	 it	 was	 determined	 that	 these	 were	 not	 followed	
during	any	of	 the	 judicial	proceedings	 indicated	above.	 	The	corresponding	files	 from	the	Prosecutor´s	
office,	 the	 Environmental	 Administrative	 Tribunal,	 MINAE,	 and	 Municipality	 of	 Parrita	 are	 here	 by	
attached	and	demonstrate	the	issues	previously	discussed.	

In	 order	 to	 summarize	 what	 was	 discussed	 during	 the	 meeting,	 Mr.	 David	 Aven	 indicated	 at	 the	
beginning	that	he,	along	with	other	 investors	and	lawyers	related	to	the	project	believe	SETENA	is	the	
only	agency	at	the	Governmental	level	that	has	acted	in	a	legal	and	appropriate	way	through	this	entire	
story;	the	project	began	in	2007,	until	today,	December	17th,	2012,	and	has	been	totally	transparent	in	
all	actions	related	to	Las	Olas.		We	do	not	have	a	claim	against	SETENA.	

Mr.	Aven	asked	you	 that,	 if	once	an	environmental	permit	 is	granted	by	SETENA,	 this	permit	must	be	
respected	by	all	 governmental	 agencies;	 you	 indicated	 that	of	 course	 it	had	 to	be	 respected,	because	
they	are	 legal	documents	which	grant	the	developer	a	right	to	start	 the	construction	process,	once	all	
permitting	is	obtained	from	the	Municipality;	it	is	a	binding	obligation	between	the	Government	and	the	
developer,	and	must	be	respected	by	third	parties.	



The	 following	 events	 occurred	 after	 David	 Aven	 received	 his	 environmental	 viability	 permit	 and	 the	
construction	permit;	also,	construction	of	infrastructure	had	already	started.	

1.	 February,	 2011,	 MINAE	 issued	 a	 shutdown	 notice	 to	 David	 Aven,	 due	 to	 an	 alleged	 violation	 of	
wetlands.	

2.	February,	2011,	the	Prosecutor´s	Office	initiated	a	criminal	investigation.		

3.	 May,	 2011,	 Mónica	 Vargas	 of	 the	 Municipality	 of	 Parrita	 ,	 sent	 a	 letter	 to	 the	 Environmental	
Administrative	Tribunal,	indicating	the	possibility	of	wetlands	existing	in	Las	Olas.		

4.	April,	2011,	the	Environmental	Administrative	Tribunal	issued	a	shutdown	notice	to	the	Project,	due	
to	the	violation	of	existing	wetlands.		

5.	 21st	 October,	 2011,	 crimianl	 charges	were	made	 by	 the	 Prosecutor	 against	 David	 Aven	 and	 Jovan	
Damjanac,	for	violating	wetlands	and	forest.			

6.	 The	 criminal	 trial	was	 to	 start	 on	 5th	December,	 2012,	 and	 end	 approximately	 on	 19th	December,	
2012.		

	

During	the	meeting	held	on	21st	November,	David	Aven	asked	directly	 if	 there	was	a	 legal	proceeding	
that	a	person	must	comply	with	when	a	SETENA	permit	is	questioned.		He	asked	you	if	SETENA	had	to	be	
legally	involved,	because	it	is	the	only	government	agency	authorized	to	grant	environmental	viabilities.		
Based	 on	 the	 existing	 permits,	 one	 can	 affirm	 that	 there	 are	 no	wetlands,	 forests,	 or	 environmental	
problems	which	may	be	caused	by	the	project,	to	which	you	answered	yes,	and	added	thefollowing:	

	

a..	SETENA	must	be	immediately	informed	of	a	claim,	as	well	as	the	developer;		

b.	The	basis	of	the	claim	must	be	indicated	and	all	evidence	related	to	it,	must	be	accompanied;		

c.	SETENA	must	be	informed	of	any	studies	that	are	to	be	performed	on	the	property,	and,	SETENA	must	
provide	copies	of	said	studies	immediately	after	they	are	received.		

d.	 From	 the	 momento	 that	 SETENA	 issues	 its	 environmental	 viability,	 it	 is	 in	 charge	 of	 investigating	
anything	related	to	the	permit.		

e.	SETENA	must	guarantee	that	all	studies	and	reports	that	were	made	before	the	granting	of	the	permit	
are	 in	 existence	 and	must	 determine	 if	 a	mistake	was	made	 by	 the	 people	who	 prepared	 them,	 and	
when.	

f.	SETENA	did	exactly	that,	when		Steve	Bucelato	filed	a	claim	in	2010	alleging	that	wetlands	existed	in	
Las	Olas.		SETENA	sent	Juan	Diego	Pacheco	Polanco,	a	wetlands	biologist	that	Works	for	SETENA	in	order	
to	 investigate	 the	 claim.	 	Mr.	 Polanco	 performed	 his	 study	 on	 August,	 18th,	 2010,	 and	 base	 don	 his	



report,	SETENA	issued	Decision	No.	2086-2010,	indicating	that	there	were	not	wetlands	and	rejected	Mr.	
Buelato´s	claims.			

f.	 You	 indicated	 that	 SETENA	 and	 the	 developer	 must	 be	 informed	 of	 everything	 related	 to	 the	
investigation	so	they	can	participate	during	it.			

g	.	You	indicated	that	no	agency	had	the	right	to	cancel	a	SETENA	permit.		Only	SETENA	has	the	authority	
to	cancel	its	permits,	unless	its	terms	are	honored.			

h.	SETENA	considers	that	the	developer	should	not	be	responsable	of	any	claim	made	by	a	government	
agency	 against	 a	 permit.	 	 The	developer	does	not	 have	 an	obligation	or	 responsibility	 in	 granting	 the	
permit;	the	developer	does	not	have	any	responsibility	 in	performing	the	studies	that	are	made,	or,	 in	
informing	SETENA	or	MINAE		that	there	were	no	wetlands,	and,	even	to	know	what	a	wetland	or	a	forest	
is.			

i.	If	a	Government	agency	wishes	to	challenge	a	SETENA	permit,	it	must	discuss	it	with	SETENA	and	the	
developer	responsable	for	the	Project.		SETENA	is	the	only	governmental	agency	with	authority	to	grant	
environmental	viabilities,	and	any	questioning	on	the	part	of	a	government	agency	must	be	addressed	
to	SETENA.			

	

After	a	thorough	search	at	SETENA´s	archives,	after	meeting	with	you,	we	have	not	been	able	to	find	any	
communication	between	SETENA,	MINAE,	the	Environmental	Administrative	Tribunal,	or	Monica	Vargas.		
Thus,	 it	 is	 our	 understanding	 that	 the	 agencies	 listed	 did	 not	 comply	 with	 the	 law	 and	 existing	
procedures.			

The	 Criminal	 Trial	 against	 Mr.	 Aven	 for	 wetlands	 violations	 and	 against	 Mr.	 Damjanac,	 for	 violating	
forestry	 laws	started	on	December	5th,	2012,	and	 is	to	be	finish	by	December	19th,	2012.	 	During	the	
trial,	Mr.	 José	Rolando	Manfredi	Abarca	 stated	 that	 he	made	 two	 reports	 for	 Las	Olas,	 one	 in	 July	 of	
2010,	and	the	other,	in	October,	2011.		In	the	one	made	in	July,	2010,	he	declared	that	there	were	not	
wetlands	 or	 environmental	 problems	 and	 cited	 other	 reports	 from	 January	 and	 February,	 2010,	 that	
stated	that	there	were	not	wetlands	in	Las	Olas.		MINAE	never	sent	the	developer	or	to	SETENA	a	copy	
of	any	of	these	reports.		We	do	not	know	if	a	copy	was	sent	to	the	Prosecutor;	this	report	has	been	seen	
during	the	trial.			

This	is	what	Mr.	Manfredi	Abarca	testified	to	under	oath	on	December	5th,	2012;	he	declared	that	in	his	
report	from	July,	2010,	 it	was	 listed	that	there	were	not	wetlands	 in	Las	Olas,	but	 later	went	to	say	 in	
another	 report,	 fifteen	months	 later,	 in	 October,	 2011,	 that	 there	were	wetlands	 in	 the	 project.	 	 He	
indicated	 that	 sometimes	 there	 is	 no	 evidence	 of	wetlands,	 but	 they	 could	 form	 a	 year	 later,	 so	 the	
property	must	be	visited	often.		He	said	that	that	is	what	happened	in	Las	Olas;	in	July,	2010,	there	were	
not	wetlands,	and	later,	they	had	formed.					

Mr.	Manfredi	Abarca´s	testimony	contradicts	Dr.	Diogenes	Cubero	Fernandez,	who	is	a	member	of	INTA	
and	of	the	National	Commission	on	Wetlands.		Dr.	Cubero	declared	under	oath	on	December	6th,	2012,	



that	he	made	a	wetlands	study,	base	don	a	specific	petition	made	by	the	Prosecutor,	Mr.		Luis	Gerardo	
Martínez	Zúñiga;	he	indicated	that	he	filed	his	report	with	the	Prosecutor	on	May	5th,	2011,	and	stated	
that	there	were	not	wetlands.		When	he	was	asked	if	an	área	could	be	come	wetlands	five	months	later,	
the	amount	of	time	which	Mr.	Manfredi	stated	in	his	second	report,	Mr.	Cubero	said	no.		Terrains	don´t	
lie,	and	it	is	the	soil	that	determine	if	there	is	a	wetland	or	not;	Las	Olas	did	not	have	soils	that	could	be	
categorized	as	wetlands.		He	stated	that	wetlands´soils	are	dead	and	do	not	contain	oxygen,	and,	thus,	
have	a	very	dark	purple	or	Green	color	that	takes	years	to	form.			

It	is	difficult	to	explain	two	reports	made	within	a	year	of	each	other	that	show	totally	opposite	results,	
one	saying	that	there	are	no	wetlands,	and,	the	other,	stating	that	there	are	some.		If	INTA	is	to	be	the	
tie	braker,	one	would	have	to	conclude	that	there	are	no	wetlands.		What	would	happen	if	a	developer	
were	to	start	building	a	Project	and	just	before	finishing	a	report	is	made	indicating	that	it	was	built	on	
wetlands	?	The	whole	Project	would	have	to	be	torn	down,	which	is	unreasonable.		

	

In	conclusión,	at	the	same	time	Mr.	Bucealtoo	made	his	claim	base	don	wetlands	to	SETENA,	he	also	ma	
de	 a	 claim	 to	 MINAE,	 the	 Prosecutor´s	 Office,	 the	 Environmental	 Administrative	 Tribunal,	 the	
Municipality	 of	 Parrita,	 and	 the	Ombudsman	Office.	 	 	 SETENA	and	MINAE	made	 reports	 at	 about	 the	
same	time	and	determined	that	there	were	no	wetlands	and	concluded	that	Mr.	Bucelato´s	claim	was	
baseless	 by	 issuing	Decision	No.	 2086-2010.	However,	 the	 Environmental	 Administrative	 Tribunal	 and	
the	 Prosecutor	 admitted	 the	 claim,	 did	 not	 notify	 SETENA,	 basically	 annulled	 the	 SETENA	 permit	 and	
shut	 down	 the	 project.	 	 Afterwards,	 in	 2011,	 MINAE	 made	 a	 180	 degree	 turn	 and	 suddenly,	 began	
making	 inspectiong	and	 reports	determining	 that	 there	were	wetlands	 in	 Las	Olas.	 	 It	 is	 impossible	 to	
have	five	MINAE	reports	and	one	SETENA	report	indicating	that	through	2008	and	2010	there	were	not	
wetlands,	a	 fact	 confirmed	by	 INTA	 in	2011,	and,	 then,	have	 two	 reports	 from	MINAE	 in	2011	 stating	
that	they	do	exist;	this	is	based	on	an	excuse	that	soil	can	become	wetlands	in	five	months.		

	

When	the	reports	are	 issued	to	SETENA,	the	developer	can	trust	that	these	reports	are	definitive,	and	
gives	him	the	ability	 to	continue	with	his	work,	without	the	 fear	 that	a	Prosecutor,	 the	Environmentla	
Administrative	 Tribunal,	 or	MINAE	 will	 arrive	 and	 determine	 that	 there	 are	 wetlands,	 base	 don	 new	
reports,	and,	then,	shutdown	the	Project.			

The	 agencies	 listed	 decided	 to	 ignore	 SETENA,	 as	 well	 as	 the	 law.	 	 In	 the	 attached	 files,	 there	 are	
violations	to	the	law	because	the	developer	and	SETENA	were	not	informed	about	the	reports	that	were	
made.	 This	 had	 a	 disastrous	 effect	 on	 the	 project	 and	 the	 environmental	 viability	 permit	 issued	 by	
SETENA	was	questioned.		The	effect	of	these	actions	on	the	part	of	the	authorities	was	an	expropriation	
of	the	property,	because	it	cannot	be	developed	based	on	the	permits	that	were	issued.		These	actions	
ruined	 the	 reputation	of	Mr.	Aven,	because	he	was	sued	criminally	and	has	 left	 the	project	bankrupt,	
because	without	income	it	cannot	be	maintained.		Moreover,	local	economic	progress	has	been	affected	
and	the	labor	force	has	less	options.	



	

It	 is	very	expensive	and	requires	a	 lot	of	time	to	start	a	Project	and	its	construction.	 	The	Project	 isa	 ll	
shutdown	 due	 to	 administartive	 and	 judicial	 orders	 and	 Mr.	 Aven	 has	 been	 criminally	 accused	 for	
violating	 wetlands.	 	 All	 of	 this	 was	 done	 without	 the	 participation	 of	 SETENA	 or	 without	 it	 being	
informed	of	 the	 investigations	made	by	other	 governmental	 agencies.	 	 Based	on	what	was	 told	 to	us	
during	this	meeting,	if	all	of	this	were	to	be	true,	these	actions	would	be	contrary	to	law	and	it	would	be	
very	serious	to	SETENA;	adequate	evidence	is	being	attached.	

We	 believe	 there	 are	 actions	 contrary	 to	 law,	 because	 the	 corresponding	 legal	 procedures	 were	 not	
followed	when	a	SETENA	permit	was	questioned.			

The	Las	Olas	 investors	believe	 that	 this	 is	a	 totally	disfunctional	 system,	because	can	 legally	grant	 the	
permit,	 and,	 other	 government	 agencies	 simply	 choose	 to	 annull	 them,	 based	 on	 the	 fact	 that	 there	
wetlands	 and	 forests	 and	 attacking	 two	 developers	 criminally.	 	 Once	 a	 judicial	 shutdown	 notice	 was	
issued,	the	other	agencies	piled	on	with	additional	shutdown	notices.			

	

SETENA	was	totally	ignored	by	MINAE,	the	Environmental	Administraive	Tribunal,	and	the	Prosecutor´s	
Office.	 	Even	though	SETENA	is	a	powerful	and	respected	government	agency,	 it	 is	as	 if	 it	did	not	exist	
and	was	unimportant.	 	As	I	stated,	when	the	Government	issued	the	permits	these	must	be	respected	
and	the	developers	must	have	the	assurance	that	they	are	free	to	work	under	its	terms	without	fear	that	
another	agency	will	shutdown	the	project	due	to	wetlands	and	then	file	charges	against	the	developers	
for	affecting	the	environment.	

Finally,	 in	 January,	2011,	MINAE	sent	a	 letter	 to	SETENA,	where	 it	 indicated	 that	a	 falsified	document	
had	been	given	to	 it,	and	was	used	for	the	original	permit	 in	2008.	 	Based	on	this	accusation,	SETENA	
granted	a	temporary	shutdown	notice.		SETENA	later	determined	that	this	was	not	the	case.	

SETENA	determined	 that	 the	 alleged	 falsified	document	was	not	 used	 in	 granting	 the	original	 permit.		
SETENA	verified	 this	and	cancelled	 the	 shutdown	notice	 in	November,	2011	with	Decision	2850-2011.		
However,	 it	 took	 6	 months	 to	 correct	 this	 false	 and	 erroneous	 accusation.	 	 Additionally,	 we	 have	
demonstrated	that	the	alleged	false	document	was	indeed	not	false,	and	was	generated	at	the	offices	of	
MINAE	and	was	in	its	archives	along	with	other	documents	and	reports.	

We	are	asking	SETENA	to	perform	a	 thorough	 investigation	of	 the	violations	 listed	here	and	 to	please	
keep	us	informed	of	its	results,	as	well	of	any	legal	or	disciplinary	actions	that	may	be	taken.			

If	any	of	the	information	listed	above	is	different	from	what	you	have,	please	contact	me	immediately	in	
order	to	correct	it.			

Sincerely,	

David		Aven	


