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CONTENTS 09:10:45 1 adocument that's on the record or not on the record?
PAGE 2 MR. BURN: It'snotontherecordinthe

PRELIMINARY MATTERS: 1005 3 Arbitration. Itwassomethingthatwasusedinsome

WITNESSES: 4 of the criminal proceedings, so--

LUIS MARTINEZ ZONIGA 09:10:52 5 MR. LEATHLEY: Well, thenI think we should
Cross-Examination byMc. Burn 1013 6 seeit firstbeforeweproceedwithMr. Luis's
Redirect Examination by Ur. Leathley 1122 7 examination, because we may not want toaccept it
Recross-Examination by Mr. Burn 1195 8 going onto the record, sir.

oNIen TARGAS 9 MR, BURN: It'salegal exhibit, nota fact

09:11:0510 exhibit. It's a legal exhibit.
Direct Examination by Mr. Leathley 1199 i i
Cross-Examination by Mr. Burn 1200 11 MR. LEATHLEY: Idaresay, sir. Ithink
gi:iifgﬁsE?rn;imnfﬁioan?%ubﬁZi peathiey 1235 12 we'reentitledtoseeadocument that isbeingput to

LUTS ORTIZ 13 thewitnesscold. We'vehad three years since this
Direct Presentation 1265 14 Arbitration has started, sir.

09:11:1415 MR. BURN: If youconsult the procedural
16 orders, there's nothing mandating us with respect to
17 legalexhibits. It'samatterof law.
18 PRESIDENT SIQUEIROS: But it would be
19 advisable, nonetheless, to have Respondent look at the
09:11:3020 document before, and if youwould care to share with
21 the Tribunal aswell, just to confirmthe nature of
20 thedocument, beforeit ispresentedasamatterof
1005 1007
! PROCEEDINGS 09:11:46 1 record in the Arbitration,
2 PRESIDENT SIQUEIROS: Goodmorning. If the 2 MR. BURN: Yes . AS S00N as I have the
3 Court Reporters, Interpreters, and the Parties are 3 copies, wewillhanditover. It'sjustbeingdone
4 ready toproceed, thenwe canproceed. 4 now.
09:09:47 5 This is the fourth day of hearing in the | ()§:71:5] § PRESIDENT SIQUEIROS: Okay. Would youwish
6 casebrought by Mr. DavidR. Aven, et al., against the 6 todelayexaminationof Mr. Martinez until thisis
7 Republic of Costa Rica. 7 distributed, orthiswill not benecessaryaspartof
8 Before we proceed with the examination of 8 theexamination?
9 Mr.LuisMartinez zZtfiiga, Iwould ask Claimants and 9 MR. BURN: For my part, I'm happy to
09:10:1110 Respondent whether there are any procedural issues 09:12:0210 proceed. But basedonMr. Leathley's comments just
11 theywouldlike todiscussbefore? 11 now, I anticipate that hemay want tohold off and
12 MR. BURN: No, save that just to mention 12 showittothe--toMr. Martinez, but formypart, I'm
13 that there is a legal exhibit that we'll be providing 13 happy toproceed.
14 copies of very shortly--it's just literally being 14 MR, LEATHLEY: Simply, sir, alegal
09:10:2915 prepared right now--that will be relevant for Mr. 09:12:1315 exhibit--if you're talking about international law, of
16 Martinez' cross-examination. 16 course, then that'snot an issue. But CostaRican
17 Beyond that, no, there are no points. 17 law, aswe'vebeenexplaining, isaquestionof fact.
18 PRESIDENT SIQUETROS: Has thisbeen 18 PRESIDENT SIQUEIROS: Indeed.
19 delivered to Respondent? 19 MR, LEATHLEY: So, wewould treat that as
09:10:3920 MR. BURN: No. It's only just come up. 09:12:2420 anydocument, letter, publication. Webelieve it
2 PRESIDENT SIQUEIROS: Okay. 21 would be prudent for us to see it inadvance, and as
2 20 yousay, toverify. So, ITwould request that we have

MR. LEATHLEY: So, could I clarify? Is this
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09:12:34 1 an opportunity to review that first. 09:14:49 1 MR. LEATHLEY: Yes, I thinkwe canbe very
2 PRESIDENT SIQUEIROS: Would you care to 2 quick. So, wecando it nowand then resume in
3 describe what the document relates to, Mr. Burn? 3 hopefully, literally, minutes, if that.
4 MR, BURN: Absolutely. Theseare the chief i PRESIDENT SIQUEIROS: Yes, pleaseproceed.
09:12:43 5 prosecutor's office's Guidelines for the Prosecutorial |(9:14:59 5 Thank you, Mr. Leathley.
¢ Investigation of Environmental Crimes issued in 2010, 6 MR. LEATHLEY: Thank you.
7 PRESIDENT SIQUEIROS: In Costa Rica? T (Pause.)
8 MR. BURN: InCostaRica. 8 (Brief recess.)
9 MR. LEATHLEY: So, sir, thiswouldbe a 9 PRESIDENT SIQUEIROS: Mr. Leathley, youhave
09:12:5810 document that we would have been able to show the 09:26:4710 had a chance to review the document and discuss this
11 witness inadvance. If youcangiveme the time to 11 with Mr,Martinez?
17 present it to the witness--obviously, all the 1 MR. LEATHLEY: Thank you, sir. Yes, we
13 witnesses have access to the entire record. 13 have.
14 Iwouldimagineif it isthat innocuous, 14 liehavenoobjectiontoitbeingadmittedto
09:13:1115 thenMr. Martinez perhapsmaysayhehasnoissuewith | ¢9:06:5115 the record. Wewould just ask at thispoint--we're
16 1it, but Ithinkit'sappropriate, at least fromour 16 halfwaythrough the hearing--that if documentsare
17 perspective, that at least he have that. We're not 17 goingtobepresented like this, that advancenotice
18 too comfortable about being blindsided by documents. 19 begiven, thatwedothingsproperly, sir. It'sa
19 Thepurpose is to test the testimony rather thancold 19 littlebitofawasteof theTribunal's timeand
09:13:2470 recollection on documents that he hasn't seen before. | (9:97:1020 everyoneelse'stimetohave totake timeoutto
21 PRESIDENT SIQUEIROS: I think it would be 91 review documents like this, sir.
99 fair, then, that if thiscouldbe sharedwhenyouhave 2 PRESIDENT SIQUEIROS: We take note of your
1009 1011
09:13:38 1 copies available and be simply--it is a document of 09:27:14 1 comments. Thank you.
2 CostaRicanlaw. It isadocument that wewouldbe 2 So, if youwouldcall inMr. LuisMartinez
3 treatingatthisArbitrationasadocument of fact 3 Zufliga.
4 rather than law for purposes of its nature; and 4 LUIS MARTINEZ ZONIGA, RESPONDENT'S WITNESS, CALLED
09:13:59 5 therefore, if Respondent is comfortable with that, then|(9:27:49 5 THE WITNESS: Good morning.
6 let's proceed on that basis. 6 PRESIDENT SIQUEIROS: Mr. Martinez, can you
7 Once we have copies shared with Respondent, 7 hearme? I'mgoing to speak Spanish fora few
g hewillsimplyshowittothewitness. § minutes. It is my understanding that you will be
9 MR.BURN: That'sabsolutelyfine, I'll 9 providing your testimonyand you'llbe examined in
09:14:1710 actuallysendMr. Leathleyasoft copy immediately, 09:28:0410 Spanish; is that correct?
11 andit'spubliclyavailable document, inanyevent. 11 THE WITNESS: Yes, sir, it iscorrect.
17 ButI'llsendthattoyouimmediately, evenbeforethe 1 PRESIDENT SIQUEIR0S: As the CostaRica
13 hard copiesarrive. 13 Republic attorneys must have explained to you, I'd
14 PRESIDENT SIQUEIROS: Thank you. 14 liketomyselfexplainthe format for this
09:14:3115 MR. BURN: I spoke too soon. They have 09:28:2015 examination.
16 arrived. 16 The representativeswill be putting some
17 Iwill invitemycolleaqgue tohandout the 17 1introductoryquestionstoyoufirst sothat youmay
18 cross-examination bundle for Mr, Martinez, together 19 confirm your testimony and your statements, and this,
19 withcopiesof--hard copies of this document and 19 then, willbe followedbyacross-examinationbythe
09:14:4190 distributeit intheusualway; andifMr. Leathley 09:28:4170 Claimants; and then the representatives of the
91 thinksheneedstimetoreflectonitwiththe 91 Republicof CostaRicawill have anopportunity to
97 witness, we're not going to oppose that. 97 recross you, asking questions--sorry, redirect you
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09:28:51 1 with regards to the questions posed by the attorney for| 09:31:39 1 Q. Thank you.
) theClaimants. And at anypoint intime, the Tribunal ) And do you have any change to make to your
3 may put questions to you. 3 respective Statements?
4 Your answers must be provided first to the i A. Yes, inbothStatements, Iwouldliketoadd
09:29:05 5 question. Inotherwords, whenyouhear thequestion, |(9:31:50 5 somethinginItem?2, inboth, inNumber 1, andin
¢ youmust respond that question; and then if youwish 6 MNumber 2.
7 tofurtherclarify, youmaydosofollowingthat 7 Literally, the change--actually, it would be
§ answer. 8 something tobe added at the end of Number 2. So, it
9 If youdonot fully understand a question, g wouldalsoread"Investigationbytheprosecutorwas
09:29:1710 you will have an opportunity to ask for clarification. | 9:32:0810 alsomadeofacomplaintduetoforgeryanduseof
1 If the examination takes place in English, 11 falsestatementsanddisobediencebecauseofa
17 pleaselistentotheinterpretationthat you'llbe 17 complaint bySETENA."
13 receiving through your headset, and then youmay 13 InItem9--
14 respond. 1 PRESIDENT SIQUEIROS: That is what youwould
09:29:3915 There is a card on the table before you, on | 9:39:3415 like to include after Paragraph 2?
16 theright-handside, withastatement, andIwouldask 16 THE WITNESS: Correct.
17 youtokindlyreadit. Thatwill explainhow youwill 17 PRESIDENT SIQUEIROS: Then there are other
18 be responding during this examination. 18 changes that you would like to propose?
19 THEWITNESS: Itstates: Isolemnlydeclare 19 THEWITNESS: Yes. Thiscorrectionisto
09:29:5820 uponmy honor and conscience that I shall speak the | (9.39.4870 Item2of theFirstandSecondWitness Statements. In
91 truth, the whole truth, and nothing but the truth. 71 both, it isthesameproposal.
2 PRESIDENT SIQUEIROS: Thank you verymuch. 2 TheninParagraph 9 of the First Witness
1013 1015
09:30:06 1 MR, LEATHLEY: Thank you, Mr. President. 09:33:01 1 Statement--in the first line, where it says
) DIRECT EXAMINATION 9 "Complaint," we should say "or criminous
3 BY MR. LEATHLEY: 3 notification."
4 Q. Good morning, Mr. Martinez. Could you i AndinParagraphl2of that sameFirst
09:30:14 5 confirm that the statements--I don't know in which 09:33:28 5 Statement, also in the first line, instead of saying
6 part of the documents the Witness Statements are. 6 "appeals," it should say "remedy stage."
7 Theyareinthatbundlebefore you. 7 These are the suggestions I make.
8 Could you check your Witness Statements, 8 MR, LEATHLEY: Sorryto--thescreenonthe
9 whichareunder Tabs1and?2? Andplease confirmthat 9 Spanish transcript's not appearing on my screen.
09:30:3810 these are your statements. 09:33:5710 Apologies to interrupt.
1 A. They're in English, sir. 1 PRESIDENT SIQUEIROS: Let's just take a
12 Q. Under Tab2? 17 moment to verify that all of the technologies--
13 A. Yes. Number 2 isinSpanish, and it ismy 13 MR. LEATHLEY: Sosorryabout that.
14 Number 2 Witness Statement. 1 (Pause.)
09:31:1315 Number 1 hasmy name, but it isinEnglish. | 09:34:415 MR. LEATHLEY: Thankyou. Sorryabout that,
16 Idon'tknowifitismyWitnessStatement. 16 sir.
17 Q. Ithinkthat the firstoneisyour First 17 BY MR. LEATHLEY:
18 TWitness Statement--that's under Tab 2--and your Second 18 Q. Are there any further changes, Mr. Martinez?
19 Witness Statement is under Tab 4. 19 A. No. Thankyou.
09:31:3320 IfI--Ithinkthatiscorrect. 09:35:0220 MR. LEATHLEY: Thank you, sir.
21 A. Yes, correct. ThesearemyWitness 91 MR. BURN: Thank you verymuch.
7)) Statements. 2 CROSS-EXAMINATION
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09:35:07 1 BYMR. BURN: 09:37:59 1 tocarryout the investigation regardless of the
2 0. Now, Mr. Martinez, you say that this story ) personal characteristics of the person who makes the
3 effectively began with the complaint lodged by Steve 3 claim.
4 Bucelato on the 2nd of February, 2011; that's right, i Andinthiscase, inadditiontoMr.
09:35:20 5 1isn't it? 09:38:12 5 Bucelato'scomplaint inthe file, thereare twomore
6 A. Yes, correct. Microphone not on. ¢ complaints--or rather, three more complaints that had
7 Yes, thecriminal filebeganwiththe 7 tobeinvestigated; twomadebyaninstitution, which
§ complaint submitted by Mr. Bucelato on the date that § 1sACOPAC, whichyouprobablyhaveheardabout
9 youindicate. 9 already. ItistheareafortheCentral Pacific
09:35:3610 Q. Thankyou. AndMr. Bucelatowasnota 09:38:3010 Conservation that belongs to SINAC from MINAE; and
11 biologistorawetlandspecialistoranysortof 11 another one submitted by SETENA due to disobedience of
17 technical expert, was he? 17 authority, which was also investigated once there was
13 A. Correct. Mr.Bucelatohad--asfarasI 13 anorder givenby SETENA inwhich they stated that Mr.
14 know, and as far as I cantell, hehasnotraining in 14 David Aven had not complied with the rules.
09:35:5615 these specialties that you mention, sir. 09:38:5215 0. Indeed. Andwewill come tothe second
16 Q. And it's also your view that--and I'm 16 complaint in a moment.
17 quoting from Paragraph 16 of your Statement--that in 17 But just before we leave Mr. Bucelato's
18 criminal matters, the reasons or identityof the 18 complaint, your evidence, I think, wouldbe--but
19 complainant are not relevant to the investigation. 19 pleasetellmeif youthink I'mwrong--that the fact
09:36:1220 That remains your view, does it? 09:39:09p0 thatMr.Bucelatolackstechnicalexpertiseisofno
il A. Canyouindicate inwhichof the two 91 relevance; and the fact that thismay have been some
99 Statements--which of the two Statements you're talking 97 sort of personal vendetta being waged by Mr. Bucelato
1017 1019
09:36:27 1 about? 09:39:22 1 wouldalsonothe relevant toyour considerationof
2 Q. IfyougqotoParagraph16of your First 2 the complaint and whether criminal proceedings ought
3 Statement, beginningright at thebottomof Paged in 3 to follow; is that right?
4 theEnglish. I'msorry, Idon't knowwhere it begins i A. Tell, notnecessarilyifitisapersonal
09:36:45 5 1inthe Spanish. But there'sa sentencenear theend |09:39:40 5 vendetta. Thatis, if it wereapersonal vendetta, it
¢ whichreadsasfollows: "Incriminal matters, the 6 1sn'tnecessarily relevant. The fact isthat the
7 reasonsoridentityof thecomplainantarenot 7 facts submitted by Mr. Bucelato before the Public
§ relevant to the investigation." § Ministrywereinvestigatedandwerecorroboratedby
9 So, this is the second-to-last sentence in g thecompetent authoritiesand, toaqreat extent, on
09:37:0610 Paragraph16of your First Statement, if youwant to 09:39:5810 the basis of those facts, is that the accusation came.
11 check that. 11 Q. Right. Andwewill gobackand look at
1 A. Correct. I'vealreadycheckedit, andin 17 preciselyhowthe other competent Ministriesdid
13 effect, thatisanassertionthat appearsinmy 13 indeed look at these matters, and when they rejected
14 WitnessStatement;andineffect, forcriminal 14 Mr.Bucelato's complaintsandwhen that seemed to
09:37:3315 1investigation, it isnot relevantbut isthereasons | 9:40:1715 shift, butwe'llcomebacktothat.
16 ortheidentityof thepersonwhopresentsacomplaint 16 But nonetheless--I think I understand your
17 has norelevance. 17 evidence correctly--that you're not really interested
18 Andif Imay, IwouldliketosaywhyImade 18 inwhetherornot there's some sort of personal
19 that statement. 19 vendetta that maybe beingwaged herebetween
09:37:4720 Inthiscase, environmental crimesare | (9.40:3190 individuals or corporations; once you receive a
91 crimesofpublicaction. ThePublicMinistry, onceit 71 complaint, you look at it without reference or without
99 receives the complaint or criminous notification, has 97 considering the possibility that underneath it all may
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09:40:39 1 be some sort of personal vendetta. 09:44:34 1 they emphasize that approximately two months ago, the
2 Just a "Yes" or "No," because you've ) Municipalityof Parritabegan toplacepipescoming
3 obviouslyhadthechancetodiscussit, but just "Yes" 3 from the property in question that continues parallel
4 or "No," do I understand--do I characterize your { tothemainhighwayandthengoessouth, goingin
09:40:50 5 evidence on that correctly? 09:44:50 5 parallel to the sports arena of the place until it
6 A. No. Itisnotcorrect. ¢ arrivesat themangrove that limits the property of
7 Q. So, that wouldmean that if it werea 7 Mr.MarioVenegasHidalgo. Inthissite, we observed
§ personal vendetta, if youthought therewerea g water running off through the sewage. The pipe is
9 personal vendetta underlying the complaint, that you o approximately 450 meters in, and according to the
09:41:0810 might treat the complaint differently; is that right? | (9:45:0910 interviewees, itwasdoneinordertodrytheexisting
11 A. Yes. Ifitisapparentthatitisa 11 wetland."
17 questionof personal vendetta, wewouldhave toact 1 Q. Right. So, what you seehere is that Mr.
13 muchmore cautiouslyinordertotrytodetermineif 13 Picado's complaint is not only about matters relating
14 thosefactsaretrueornot. 14 tothedevelopersat LasOlas, isit? It'salso, as
09:41:2815 Q. Okay. Thankyou. 09:45:3015 we can see here, about work that the Municipalityis
16 Now, youdorefer toasecondcomplaint 16 doing, the pipingwork that it is apparently doing
17 filedbyLuis Picado Cubillo that was filed or was 17 with the intention of drying out wetlands.
18 received by the Aquirre Prosecutor on the 8th of 18 Do you see that?
19 February2011. Andyourefer tothat at Paragraphl7 19 A. Yes. Ineffect, that iswhat thisparagraph
09:41:4970 of your First Statement. 09:45:4870 indicates. However, I canexplaintoyou, sir, that
21 Do you recall that? 91 during the investigation the Ministry of Public Works
2 A. Yes, correct. 99 carriedout, twovisitsweremade tothe LasOlas
1021 1023
09:42:07 1 Q. And Mr. Picadois-- 09:46:02 1 Project and specifically to this site, where there is
2 A. It isinParagraph 17, correct. 2 an allegedwetland.
3 Q. Mr. Picado is an employee of SINAC; that's 3 Andduringthesetwovisits, theyfound
4 right, isn'tit? 4 operators, they found some machinery that had been
09:42:18 5 A. Correct. HeisintheCentral Pacific--or [09:46:15 5 workingthereonthesite, andthatwereplacing
¢ atthattime, in2011--right nowIdon't knowwhere he 6 culverts and carrying out--or placing channels to take
7 works, but at that time, hewas in this conservation 7 water out of the site. And the operators there told
§ area, section. 8 mepersonallythat theyweredoing it under the order
9 Q. Now, could you turntoTab 60 inthe files, g ofMr. Aven.
09:42:4410 whichIthinkwillbe inthe secondvolume. 09:46:3810 Q. TWhatelsedidyoudotoinvestigate the
1 So, thisis, fortherecord, R-66. 11 muni's ownworks here that are referenced in that
12 If you look on the second page of that 17 document? Or was that it? Did you investigate the
13 document, again, "Sexto," 6, could you just review the 13 work that was referenced in this document from two
14 paragraph just below the first paragraph in that 14 months before, that the muni was doing; or did you
09:43:4315 heading, which begins, "Adernds hacen." 09:46:5615 Justgoandsay, oh, well, it'sonlywork that'sbeing
16 So, you see on the secondpage, there's--it 16 doneby the developers, and just ignore thework that
17 says"Sexto"inthemiddle. Threeor four paragraphs 17 Mr. Picado is saying was being done by the
18 under that, or that reference "sexto," the thirdof 18 Municipality?
19 thosebegins, "Adernashacen"--could you just read 19 A. Yes. Ineffect, onthis, wealsoheld
09:44:1320 that out, please? 09:47:1500 consultations, andtheMunicipalitystatedthat the
il A. Yes. Inthe sixthparagraphof thisACOPAC 91 work that was being carried out was ina public road
99 document, ACOPAC-CP-015-11DN, it states, "Inaddition, 97 outside of the private project and that they could not
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09:47:27 1 carry out any sewage work in private property. 09:50:17 1 secondparagraph, you see that the Municipalityis
2 Andwe were told that that sewage work was 2 looking to collaborate with respect to the building of
3 beingdoneoutside of the project inorder tochannel 3 acanalontheproperty.
4 rainwater fromthepublicroadsectortoasitewhich i Do you see that?
09:47:43 5 1saplacethatisoutsideof theprivateproperty. 09:50:54 5 A. Correct. Ido.
6 Q. Now, couldyouturntoTab49in the bundle. 6 Q. And you're saying that you didn't review
7 That'sagaininthe same Volume Number 2, 7 this as part of your investigation; is that right?
8 MR. LEATHLEY: I'msorrytointerrupt, Mr. 8 A. AsfarasIcanremember, thisdocument was
9 Burn. There's just a translation issue we've picked 9 not provided to the criminal investigation.
09:48:1110 up on, which may be material, particularly given the 09:51:1410 Q. Are there any documents on the criminal file
11 translation, for Mr., Burn. 11 thatrelatetotheworkstheMunicipalitydidor
12 lie understand--and I'm happy to be corrected 17 sought to do in collaboration?
13 1f we're mistaken--that Mr. Martinez is 13 A. Frankly, Idon't remember if there's a
14 referring--when he refers to "Ministeria Publico," it 14 document inthecriminal file that speaksof that
09:48:2315 shouldbetranslatedasPublicProsecutor'sOffice, | p9.51:3915 collaboration.
16 and I understand it's being translated as "Ministry of 16 Q. But also, we've seen Mr. Picado's complaint,
17 Publicliorks." 17 which initiated part of your investigation, expressly
18 So, that couldbe quite important. I just 18 refers to works of the Municipality.
19 wanted--I'm sorry for interrupting, Mr. Burn, It's 19 So, isityourevidence that youignored
09:48:3500 Just Iwant tocatchthatearlyon. 09:51:5470 that part of the complaint, works by--that Mr. Picado,
71 PRESIDENT SIQUEIROS: That isindeedagood 91 the complainant, said were being done by the
99 point, Mr. Leathley, and it should be indeed the 97 Municipality, and just focused your attention on the
1025 1027
09:48:45 1 Prosecutor's Office, rather than the Ministry of 09:52:06 1 otherpartof the complaint? Isthat yourevidence?
2 PublicWorks. Ididnotidentifythatinthe 9 A. No, sir. WhatIindicatedwas that we
3 translation. 3 consulted the Municipality, and they stated that the
4 MR. BURN: Thankyou, sir. I'mgrateful. BY 4 works that they were carrying out were inapublic
09:49:00 5 MR. BURN: 09:52:23 5 road.
6 Q. Now, turningtoTab49, andthisisExhibit 6 This document, under these terms, is--as far
7 C-2961intheproceedings, what youseehereisa 7 asIcantell--anotesentbyanofficial of the
g letter from the Municipality of Parrita to Inversiones § engineering department of the Parrita Municipality to
9 Cotsco, and the document is dated the 10th of April, g the company. But I donot know if this proposal made
09:49:1110 2008. 09:52:4310 herematerialized.
1 You're familiar with this letter, aren't you, 11 Q. Right. What I'mposingtoyouisifyou'd
19 Mr.Martinez? 17 done--if your unit had done itsworkproperly, given
13 A. No, sir. Idon't remember havingseenit. 13 Mr.Picado'scomplaint and the expresstermsof it,
14 Q.  Thank you. 14 youwouldhave investigatedmatters, and youwould
09:49:2915 Lookingat it now, yousee inthe first 09:50:5715 have found this 2008 letter, and youwouldhave
16 paragraphthatitisindicatedthat there'saproblem 16 understood the role of the Municipality in respect to
17 with flooding in the southwest corner of the property. 17 work relatingtopotential wetlandsonthesite; is
18 You see that? First paragraph, first 18 that correct?
19 sentence. 19 A. No, sir. WhatIindicatedisthat
09:50:0920 A. Yes, correct, Itstatesthat there'sa 09:53:2120 consultations were made through the Municipality; and
91 probleminthe southandinthewest sector. 91 1inaddition, whenwemade thevisitstothesite, the
29 Q. Andthenif you--if you'dgo downto the 97 workers there were private workers carrying out this
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09:53:34 1 channelingandplacingculvertsthere, andthe 09:55:58 1 ontotherecordsomeof the text of thesequidelines.
) 1interviews we made with them personally indicated that ) Ifyoulookat the front page, thevery
3 thisworkwasbeingdone under the instructionsof Mr. 3 first page, in smaller font underneath the title (in
4 Aven. 4 Spanish), you'll see some text, twoparagraphs of
09:53:47 § They never mention--that is, the employees | (09:56:19 5 text. Couldyoujustreadthatout, please?
6 that were there--that they worked for the 6 A. Theonethatisinsmall font, sir?
7 Municipality, nor that theywere there receiving 7 Q. Correct.
g orders from any official from the Municipality. 8 A. Itstates: "UnderArticlesl, 13, 14, and
9 Q. Okay. Well, I thinkwe'll leave it at that. 9 25 of the Organic Law of the Public Prosecutor's
09:54:0010 The documents do tend to speak for themselves. Wecan | 9:56:4010 Office, we let the prosecutors knowabout the
11 leavetheTribunal tomake itsownassessmentsof this 11 following instructionsby the general prosecutor,
17 particularpoint. Iwanttomoveon. 17 whichmust be complied with immediately so as to
13 If yougotoParagraph18of your First 13 create and maintain a unity of action and
14 Statement, you indicate that, "Therefore, given the 14 interpretation of laws within the Public Prosecutor's
09:54:1715 repeated complaints regarding possible environmental 09:56:5615 Office.
16 damages, the Deputy Environmental Aquirre Prosecutor 16 "Under the Internal Control Law and Circular
17 was supposed to investigate the case." 17 of GRNumber 10, 2006, the deputyprosecutorshave the
18 Now, I justwant to--sorry. I'llwait for 19 responsibilitytoensurethat theybe knownand
19 youtoget totherelevant page. 19 applied by the prosecutors that work in the
09:54:3020 You see that first reference, Paragraph 182 (9.57.13)0 prosecutor's office."
21 A. Correct. 21 Q. Andjustturningover toPage 2, and there
2 0. So, I just want to understand your reference 99 aretwocolumns of text. Inthe firstcolumn, the
1029 1031
09:54:38 1 here properly. 09:57:26 1 second-to-last paragraph, so, the paragraph that
) fhen you say "repeated complaints,” what you 2 begins (in Spanish), could you just drop
3 meanistheBucelatocomplaints thatwe've looked at 3 down--actually, why don't you read the whole of that
4 and/or referred to, and the Picado complaint that 4 paragraph out onto the record, please.
09:54:49 5 we've looked at; is that right? 09:57:47 5 A. Itstates, "Theupdatingof thepolicyof
6 A. Correct. Whenwe sayhere that thereare 6 environmental criminal prosecution is an effort by the
7 repeated complaints that we're speaking about the one 7 Deputy Environmental Prosecutor's office, together
§ submitted by Mr. Bucelato at the time included a g withthe support of the Programof Environmental and
9 number of signatures of people from Esterillos Oeste, g Labor Excellence, the purpose of which is to
09:55:1310 andthe complaintsbyMr. Picado, whohadgone tothe | (9:58:0410 strengthen the investigation, accusation, and
11 prosecutor's office in Aguirre and who was referring 11 prosecutionofenvironmental crimesand improve the
17 this to the Deputy Environmental Aquirre Prosecutor's 17 complianceof the commitments takenup in--under the
13 Office, which is where I work. 13 Treaty of--Free Trade Treaty between Central America,
1 Q. Okay. Now, at thispoint, I'dlike youto 14 the Dominican Republic, the United States, CAFTA-IR,
09:55:3115 take the loose document--so, these are the quidelines | 9.58:1515 by membercountries."
16 for the investigation--prosecutorial investigation of 16 (Overlapping speakers.)
17 environmental crimes. 17 PRESIDENT SIQUEIROS: Sincetheyare
18 MR. BURN: For the record, thesewill be 18 interpreting into English, could you read a bit
19 classifiedasExhibit C-297. We'llhandupacover 19 slower, please?
09:55:5020 sheet for everybody's use later on. 09:58:3520 THE WITNESS: Idon't know if youneedme to
21 BYMR. BURN: 71 read itagain?
2 0. Couldyoujust--Ijustwantedyoutoread 9 PRESIDENT SIQUEIROS: Yes. Sortofafter
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09:58:40 1 the middle of the paragraph. 10:01:45 1 that's right, isn't it?
2 THE WITNESS: "The purpose of which is to ) A. Yes, thatiscorrect. It'sapartof the
3 strengthen the investigation, accusation, and 3 inputs that weuse.
4 prosecution of environmental crimes and improve the i In addition, the law, which is an instrument
09:58:56 5 compliance of the commitments taken up under the Free |[10:02:04 5 whichprevailsbecause these are under the laws and
¢ Trade Agreement between Central America and the ¢ under therequlations.
7 Dominican Republic with the United States, CAFTA-IR, 7 Iftheattorneywouldallowme, andthe
8 by membercountries." 8 Tribunal as well, I'd like to indicate these
9 BYMR. BURN: g guidelines were updated in 2010. This is
09:59:1610 Q. Thank you. 10:02:2610 administrative quidelines, and the prosecutor's office
11 Andif you'd turnover towhat ismarked at 11 where Twork--well, thiswasupdated in2010. There
17 thebottomasPage26inSection3.3. 17 1isaversionfrom2005, so, every five years, we try
13 The last paragraphinthat section, if you 13 toupdateittohaveuniformandobjectivecriteriato
14 could just read that out, please. 14 use.
09:59:4115 A. It states, "From the ecological point of 10:02:4915 But some things vary. If there'sa legal
16 view, inorder for"--shouldIreadthetitleof3.3? 16 reform, for example, that occurs, it must be included
17 Itsays, "Lakes, nonartificial ponds, and other 17 1in thesequidelines.
14 wetlands." 18 Q. Thank you.
19 The final--or the third paragraph which you 19 At the time, so, 2011, these 2010 quidelines
09:50:5890 askedme toreadsays, "Fromanecological point of 10:03:0120 would have been in effect; correct?
91 view, forittobeawetland, itmust complywith 21 A. Yes. These quidelines are current
99 three basic requirements: A, soil permeability; B, 97 heretofore because they have not been modified. But
1033 1035
10:00:12 1 the presence of hydrophytic vegetation; and C, a slope |10:03:21 1 what may have been amended may be the parameters to
2 beloworequal to5percent. 9 determine wetlands, because there are some parameters
3 "Accordingly, inorder to demonstrate an 3 thatcameoutafter2010, anexecutivedecree fromthe
4 existence, it isnot enough to have a soil study or { ExecutiveBranchwhichprovides fornewelementsand
10:00:31 5 theexistenceof theother tworequirements by 10:03:39 5 parameters to determine and classify wetlands.
¢ themselves. Thethreerequirementsmustbe thereasa 6 Q. Right. Buttheveryclearprovisionsof
7 whole." 7 these quidelines, which you've read onto the record in
8 Q.  Thank you. g the last paragraph of 3.3, nonetheless exist.
9 And the last piece of text I'd like you to 9 So, you're aware, andwere aware in 2011,
10:00:4410 gotoisjustoverthepage, onPage27. Wouldyou 10:04:0410 weren'tyou, that itwasmandatoryforyou, asa
11 readout theheadingof 3.5and the first sentence, 11 prosecutor, to ensure that you could prove the three
17 please. 17 specificelements that make upawetland; that's
13 A. InPage 27, Item 3.5, it says, "Evidentiary 13 correct, isn't it, Mr. Martinez?
14 and Investigation Elements. The fundamental evidence 14 A. Correct. Yes. At that date, theywere in
10:01:1915 1isthevisual inspectionof the site, where the 10:04:3615 force, and they're still in force; and yes, it was
16 drainage works are carried out, preferably accompanied 16 consideredthatwehadtoactuallyprove those three
17 by a hydrogeologist or any specialist in wetlands." 17 criteria, and so, a technical report was requested in
18 Should I read up to there or do you want me 19 that regard.
19 to read the whole paragraph? 19 Q. So, ifanyof those three--if just one of
10:01:3520 0. No, just that sentence, please. 10:04:5120 those three criteria could not be satisfied, there
271 So, these quidelines are--they apply to your 91 couldn'tbeaninvestigation, aprosecution, in
99 work, that you have to work under these quidelines; 97 respect to wetlands; that's right, isn't it?
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10:05:11 1 A. That iscorrect. 10:08:06 1 I'd be grateful.
2 Q. Andwe saw at Paragraph 3.5 the instruction 2 Sorry, the last two sentences. So,
3 toprosecutors toensure that any inspection of the 3 beginning "Tambienpuede"andsoon. Just readthose
4§ relevant site shouldbe done accompaniedbya 4 two sentencesout.
10:05:29 5 hydrologist or a qualified specialist, wetland |10:08:23 5 A. "3.5, Elements of Evidence and
6 specialist. ¢ Investigation.
7 Do you see that? 7 "Information may also be requested from the
8 A. Yes. Itissuggestedasanoptionthat--as § IGN, the National Geographic Institute, whose
9 apriority, thattherebetheparticipationofa g techniques include photo interpretation, or also the
10:05:5510 hydrogeologist or wetland specialist. So, you had the | 10:09:0910 Offices of the National Wetlands Progranm.
11 discretiontobring someone who isa specialist in 11 Finally, if there isanydoubt, the
17 that, althoughit'snot a requirement that theybea 17 InventoryofWetlandsof CostaRicashouldbe
13 hydrogeologist. 13 consulted. This is published by the Worldwide Union
14 Q. Andit'sabitmorethananoption, isn't 14 for Nature--or Worldwide Union for Conservation of
10:06:1415 1t? What it saysis, "preferablyaccompaniedbya 10:09:3215 Nature.
16 hydrologist or a qualified wetlands specialist.” 16 Q. Thank you.
17 S0, it'snot just an option in your 17 Now, I'djust like youtogobacktoyour
13 handbook-- 18 Witness Statement. InParagraphl9, whichisPage 6
19 (Overlapping interpreter channel with 19 1intheEnglish, you say that once you received the
10:06:2720 speaker.) 10:09:5120 criminal complaint from Mr. Picado, quote, "One of the
il BYMR. BURN: 91 firstmeasures you took was to request seizure of
2 0. --muchdiscretionhere. Thisiswhat you 97 SETENA's records to see what documentation was there
1037 1039
10:06:30 1 shouldbedoingunlessthere'sagoodreasonnotto; | 10:10:04 1 from SINAC-MINAE."
) right? ) Do you see that inyour--in Paragraph19of
3 A. Forme, it'sasuggestion. Thisisthe 3 your FirstStatement?
4 policyof theCircular, that theoptioncouldbea i A. Correct. In that point, it'sindicated as
10:06:53 5 hydrogeologist or any specialist in wetlands. 10:10:57 5 part of the investigation that there was the seizure
6 And in this case, the request for 6 of SETENA's records that was ordered to see what
7 informationtodetermine wetlands wasmade to the 7 documents were there from SINAC-MINAE.
§ National Programforlietlandsof SINAC. Thatisthe 8 Q. Thank you.
9 agencythat ischargedwithdeterminingwhether on 9 lias that the only reason you seized those
10:07:1310 thatsite, therewasawetlandornot. 10:11:1510 records, to review those SINAC-MINAE documents?
11 Q. Right. We'llcomebacktothis; but 11 A. No. At thatpoint, as Imentioned
17 obviously, one of the other agencies that you 17 previously, wehadthe investigation fora forged
13 contacted was INTA, the soils specialists; right? 13 document that supposedly was presented to SETENA in
14 A. Yes. Partof the informationthatwas 14 order to obtain the permits for Las Olas Projects.
10:07:3615 collected with regard to the investigation--well, led | 10:11:5315 fle wanted to have firsthand this information
16 ustoconsultabout thekindsof soilswith INTA--and 16 and--toseeif therewasadocument like that one. In
17 1'msure you're familiar with this. 17 otherwords, aforgeddocument, inorder toanalyze it
18 0. Andyouhadtodo that, as you've accepted 18 anddeterminewhowas the personwhohadintroducedit
19 Section 3.3 of these guidelines makes that very clear. 19 intothe SETENA file, and determine or try to
10:07:5520 Now, I'd like you just to--beforewe leave | 10.19.13p0 deternine who had forged the specific document.
91 theseguidelines, just tohavealookat the last 1 0. Thank you.
99 sentenceinSection3.5. If you'djust readthatout, 2 Could you turn to Tab 62 in the bundle;
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10:12:33 1 Volume2still. ThisistheOrder for Seizure, 10:17:21 1 Do you see that?
2 Exhibit R-69. ) A. Yes. Onthat page, Idoseethat file
3 Do you see that, sir? 3 number associated with a SETENA resolution.
4 A. Yes. Itisaprocedure order that was 4 Q. Doesthat refresh yourmemoryasall? Do
10:13:03 5 signedbyme, and it was issued by the Office of the | 10:17:38 5 you remember requesting documents relating to this
¢ Agricultural and Environmental Prosecutor. 6 part of theproject?
7 Q. Right. Andif youcouldlookat--Ithink 7 A. AsIalreadystated, I remember that the
8 it'sabout1llinesfromthetopof thetext. So, g fileonthe LaCanicula--we looked at it. However,
9 underneath the heading. You see where it specifically g thisisanarealocated--it'sanareawhichisinthe
10:13:2310 references (in Spanish)? You see that? 10:18:0010 Terrestrial Maritime area.
1 Do you see that reference? 1 lihen we went to the site, we found out that
12 A. Yes. Inthatparagraph, there isthis 17 the events that were being investigated by the Office
13 indication that the investigation has to do with Las 13 of theProsecutorwereonprivateproperty, whichis
14 0Olas Horizontal Condominium Project. 14 not on the Maritime Zone. So, La Canicula was not
10:14:1615 0. Right. Andwe see, justalittlebit 10:18:3215 reallyinvolvedinwhatwewere investigatingbythe
16 further down inthe same sentence, we see the 16 Office of the Prosecutor.
17 administrative file number that corresponds with the 17 So, that filewasreturned somedaysafter
18 Condominium Section of the Las Olas Project, and that 18 having looked at it.
19 filenumber we see just a few lines further down from 19 0. Okay. Let's continue with that.
10:14:3320 the reference to the project, D1-1362-2007-SETENA. 10:18:4920 Were you aware that the condominium portion
21 You see that? 91 of the project that--to which Mr. Bucelato referred in
2 A. Yes. That'scorrect. Thereisaspecific 97 his complaint--and we've seen the file number already,
1041 1043
10:14:51 1 reference to a SETENA file. 10:19:02 1 D1-1362-2007--are you aware that was previously
2 Q. Right. And that's the only administrative ) entitled "Villa La Canicula" and had a separate file
3 file number for which you requested information for 3 number?
4 thecriminal investigationinrespect toMr. Aven; i A. I'msorry. Ididn'tunderstandthe
10:15:04 5 right? 10:19:25 5 question.
6 A. Atthispoint, Idon't remember if someof 6 Q. Okay. I'lltrytorephrasetomakeit
7 theinformationthatwasseizedincludedthe seizure 7 clearer, but--do you recall that there was a different
g of afileof aproject known as "La Canicula." This g filenumber forapart of the project that was
9 orderdoesrefer tothat number--or that file number, g previously called "Villa La Canicula"--first of all,
10:15:4110 but I seemto remember that we also--at some point, we | 10:19:4610 let's break itup.
11 lookedatafileabout LaCanicula, whichisa 1 Do you remember that?
17 different file number from this one. 12 A. The SETENA file that weordered tobe seized
13 Q. Did you request a file--from memory, did you 13 was called "Las Olas Residential Horizontal
14 request Administrative File Number 110-2005 relating 14 CondominiumProject,"whichiswhatwe lookedat, and
10:16:1315 to theConcession? 10:20:1015 where we have a SETENA Resolution.
16 A. Tdon't remember that specific number, sir. 16 This other one is about aproject that I
17 Q. JusttoseeifIcanjog yourmemory, could 17 understand is on the Terrestrial Maritime Zone.
18 youjustturntoTabbinVolumel. Thisis SETENA 18 Q. Youmay be confusing things a little here.
19 Resolution Number 543-2006. And you'll see just--near 19 Letme take youtoadocument that may clarify things
10:17:0420 thetopofthefirstpage, you'llseethenumberI | 1¢.20:2979 for you.
91 have described to you, so, Number-110-2005-SETENA, and 21 If you could go to Tab 50.
99 then (inSpanish). 9 So, this--if youjust lookat the front
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10:20:51 1 page, this, again, is another SETENA Resolution Number | 10:23:54 1 referenceinthecomplaint tothenumber of this
2 2164-2004, and youcan see inthedescription, 2 specific file.
3 Spanish)"VillasLaCanicula." So, thisisthe 3 And so, it's practically impossible that the
4 CondominiumSection. Thisiswhat formedthebasisof 4 agency that is conducting the investigation finds out
10:21:07 5 Mr. Bucelato's complaints, the Condominium Section. 10:24:12 5 about theexistenceof administrative filesinother
6 My point toyouis that thishasadifferent ¢ institutionsorevenwithinSETENAtobeableto
7 number, different file number. 551-2002-SETENA. 7 request all of them.
8 Did you review this material--or material 8 And inanycase, when the inquiry took place
g fromthat file number--for the purposes of your g andthereafter, the Defendant and the Partiesinthe
10:21:2710 investigation? 10:24:3310 proceedings, the defense and the Defendant, can
11 A. No. Wedidnot review this filebecause our 11 contributeanykindof evidence that theywould like
17 1interestswere focusedon the moment when the 17 to for their defense.
13 viability--or the Environmental Viability was granted. 13 Inthiscase, this filewasnotmentionedby
14 Ithadbeengrantedwithinthe filethat's from2007, 14 thedefenseasanexhibitofevidencethat theywanted
10:21:5415 as areference. 10:24:4715 the prosecutors to review, and the complaint
16 That was the file that we ordered be seized 16 specifically referred to a SETENA file, and that's the
17 mainlybecauseithadtheEnvironmental Viability, 17 one that weseized.
18 whichisarequirement imposedbyArticle 170f Costa 18 Q. Allright. Well, Ithinkwe've spentenough
19 Ricanlaw, andtherewere important elements there, 19 timeonthispart. Ithink the Tribunal memberswill
10:22:1620 suchas the forgeddocument that was inthe complaint. | 19.25:030 haveitinmindthatyouaretryingtorefertothe
91 That'swhywe focusedon that filewithout looking for 91 forged document issue inorder to answer questions
99 otherfiles, suchasthisone, from2002. 97 relating to the investigation of alleged wetlands
1045 1047
10:22:33 1 Q. Mr.Martinez, Idon'twishtoberude, but [10:25:12 1 offenses. Theywillhavethat inmind, I'msure.
2 that'snotreallyaverysatisfactoryanswer, isit? ) Inthat same document--so, Tab 50, just go
3 You, as aprosecutor, exercise serious powers that 3 ontoPage3. Andyou'll see downat the bottom
4 have serious implications for individual citizens and 4 there, it says, "(in Spanish)," and again, "Villas de
10:22:46 5 for corporate commercial entities. Youhavetouse |[10:25:40 5 Canicula," and you see just--there's some information
6 those powers appropriately and correctly, and that, in 6 that'sdetailed there.
7 part, means investigating properly. 7 And goingover toPage 4, the Parrita
8 Itmustberelevant tolookatallof the § District is referenced and the coordinates and so on.
g filesrelatingtoaparticularprojectaroundwhich 9 You see all of that. Yes?
10:23:0510 there'sbeena complaint. That has tomean, doesn't | 10:25:5910 A. Yes, correct.
11 1it, that youhadto lookat the files relatingtothis 11 0. And just down from that, you see again "por
17 file number aswell as the file number that you did 17 lotanto"; if you just want toread that one sentence
13 lookat? 13 onto the record.
14 There is simply no option, is there? In 14 A. Yes, correct.
10:23:1915 order todoaproper investigation, youhave tolook 10:26:2415 Q. So, thisisonPage 4 of the document at Tab
16 at everything that's relevant. Otherwise, your 16 50. Doyousee--
17 1nvestigation isautomatically dysfunctional; that's 17 A, Itstates, "Thus, theEnvironmental
18 correct, isn'tit? 18 Viability is granted to the same, and the
19 A. T cannot agree with that, sir, because the 19 environmental management stage is hereby initiated."
10:23:4120 1investigation specifically referred to a document that | 19.26:5320 Q. Right. And then in the sentence immediately
91 hadbeen introduced in an administrative file, a 71 belowthat, you see the expressmention of Mr. David
99 specific administrative file. Indeed, it even made 27 Aven. Do you see that?
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10:27:13 1 Do you see it? 10:30:45 1 Canyouturntopage 4 of that document.
2 A. Correct. 2 So, thisis, just asareminder, SETENA
3 Q. So,whatwehavehereistheEnvironmental 3 Rpplication 543-2006. Could you just
4 Viability being issued for Villas La Canicula; 4 review--Mr, Martinez, noneedtoreadit out. Just
10:27:26 5 correct? 10:31:07 5 review the text goingall the way down that section
6 A. Yes, correct. Thismakesareferenceto ¢ until it reachestheunderlinedtext. So, justhavea
7 this in the third paragraph. 7 quick read of that, please.
8 Q. Right. And, of course, you'llbe very 8 Now, you would accept that this confirms
9 familiarwithall of the relevant procedures. In 9 that--
10:27:4710 order toobtainthisEnvironmental Viability, the 10:32:0410 COURT REPORTER: Interpreter, please switch
11 applicanthadtogothroughaprocess. You'reaware 11 the channel.
17 of that, yes? 1 MR. BURN: Sorry. Ithinktheinterpreters
13 A. Yes. Iunderstandthat torequest the 13 needtoswitchthechannel. Startagain.
14 Environmental Viability, the petitioner goes through a 14 BYMR. BURN:
10:28:1215 process, but that isnotmyareaof work. Idon't 10:32:1315 Q. Youaccept, Mr. Martinez, that this confirms
16 work for SETENA, and I don't know the detailed 16 that--
17 processes that are followed to grant or obtain an 17 COURT REPORTER: Interpreter, please switch
18 Environmental Viabilitypermit. 18 the channel.
19 Ingeneral, Iknowwhat the Environmental 19 (Discussion off the record.)
10:28:2820 Viabilityconsistsof, andingeneralwhat the 10:32:5220 SECRETARY GROB: Themike isnotworking.
91 developermust do to seek toobtainit. Butspecific 21 (Pause.)
99 details, I am not familiar with them. 7 PRESIDENT SIQUEIR0S: Technology isready?
1049 1051
10:28:43 1 Q. Right. Thankyou. 10:33:21 1 Thenwemayproceed. Thank you.
2 But youwillbe aware--asanEnvironmental ) BYMR. BURN:
3 Prosecutor, you will have enough familiarity with the 3 Q. BApologies, Mr. Martinez. These things do
4 process, wouldn't you, to know that aspart of that 4 happen. It'safairlycomplicatedsituationwith
10:28:55 5 applicationprocess, SINAC has todeclare that the 10:33:31 5 transcriptionandinterpretation,
¢ areainquestionisnotawildlife-protectedarea; 6 But you would accept, lookingback at the
7 correct? 7 text towhichIreferred, that this confirms that an
8 A. Yes, thatiscorrect. Aspart of the g8 Environmental Viability permit has been issued for the
9 process, the developers requested that he or she g Hotel Colinasdel Mar. Andwe saw--we see--in this
10:29:2710 obtains information from SINAC that the area is not 10:33:5210 text, we see the confirmation of the relevant file
11 located ina protected-wildlife area. 11 number, 110-2005-SETENA. I'm correct on that? Yes?
12 Q. Right. So, evenwithout lookingatany 12 A, Correct. Andthat paragraph talks about the
13 further paperwork beyond this document, you can say 13 Environmental Viability for the hotel in File 110-2005
14 that David Aven, as applicant for Villa La Canicula, 14 in the Land-Maritime area.
10:29:4815 must have obtained that confirmation from SINAC; 10:34:2015 Q. Thank you.
16 right? 16 Canyou just turnback topage 2 in that
17 A. Inprinciple, well, yes. Itmust have been 17 document. Canyou just readout the text against the
18 confirmedthat thiswasnot located--the Project was 18 word "Primero."
19 not located in a Wildlife Protected Zone, as indicated 19 A. TItsaysthat"Mr.DavidAvenisentitledto
10:30:1500 in Article 32, 10:34:53)0 request the environmental evaluation on behalf of La
2 Q.  Thank you. 71 Canicula that he represents.”
2 Now, can you go back to Tab 5 in Volume 1. 2 Q. Allright. Anddidyoureviewthis
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10:35:07 1 documentation as part of your investigation into the  [10:38:18 1 And the reference we see in that text to
2 complaints that were filed with your office? 2 Resolution?2164-2004, we've already seen that
3 A. AsIpointedoutamomentago, thisproject 3 document, haven't we? ThatwasExhibit R-9which
4 1sinthe Land-Maritime section of LosEsterillos 4 appears at Tab 50, the Environmental Viability in
10:35:28 5 Oeste. The factsthatwere investigatedby the 10:38:32 5 respect of Proyecto Villas La Canicula.
§ Prosecutor'sOfficeinCostaRicawerethatMr, Aven 6 Now, youwillbe, Tassume, pretty familiar
7 wasaccusedof some crimes, aswellasanother person 7 withthisdocument. Doyouknowthisdocument?
g8 named Damjanac, occurred inanarea that isnot a 8 A, No, sir. Thisdocument ispart of the
o Land-Maritime area. 9 Land-Maritime Zone Project and therefore not part of
10:35:4510 That isaprivateproperty. That isnot 10:39:2010 what wasinvestigated.
11 part of the development of thisproject. So, it is 1 Q. Butyoucansee, can'tyou, that it
17 precisely forthat reason that the file requestedof 17 1indicates that asof the date of this document, 27
13 SETENAwas for theprivatepropertysector inorder to 13 February, 2007, the Environmental Viability permit for
14 look into some aspects having to do with the use of 14 VillasLaCaniculawasextended. Doyouseethat?
10:36:0415 falsified documents and information about the request | 10:39:3815 If yougo topage 3, "Primero." Youdon't
16 submitted by the developer. 16 needtoread it onto the text, but you can see it's
17 Q.  Thank you. 17 beenextended for an additional year. Do you see
18 Just tobe clear, the answer tomy question 1§ that?
19 "Did you review this documentation for the purposes of 19 A. Correct. Inthisparagraphl, it saysthat
10:36:2120 your investigation?" is no. That's correct, isn't it? | 19.40:1020 there is an additional year extension.
01 A. Mo, sir. For the reasons that I pointedout 21 0. Youdidn't review this document either as a
99 totheTribunal amomentago. 99 part of your investigation. That's what you're
1053 1055
10:36:36 1 Q. Thank you. 10:40:19 1 saying, isn'tit?
2 Now, couldyouturntoTab--Ithinkit's52. ) A. Yes. I'dliketorepeat thatthisproject
3 Yeah, Tab 52. So, this should be in Volume 2. 3 was located in the Land-Maritime sector. And the
4 MR. BURN: Apologies forasking youtomove 4 facts that were investigated, it belonged to a private
10:36:53 5 around, Arbitrators, but we always have lots of |10:40:40 5 propertywhereadifferent project wasgoingtobe
¢ documents to look at. 6 developed.
7 BYMR. BURN: 7 Q. Are, now, could you turnto Volume I, Tab 6.
8 Q. So, this is another SETENA Resolution, 8 So, this is a letter from Gerardo Chavarria
9 Number 375-2007. 9 Amador dated the 2ndof April 2008 to the architect
10:37:1610 Now, you see on the first page under the 10:41:2410 Edgardo Madigral Mora. See that?
11 heading "Resultando"--well, we see some text against 11 A. Correct.
17 theword "Primero." Could you just read out that 12 Q. Canyoujust reviewthe text? It'savery
13 paragraphquickly. 13 short letter. Canyoujust reviewquickly the text of
14 A. It says that "Pursuant to Resolution Number 14 the letter after "Esimado sefior"?
10:37:4415 2164-2004-SETENA, dated 23 November, 2004, notified on | 10:41:5915 Andwould you agree withme that that
16 29of that samemonth and year, it was agreed to 16 contains confirmation that as of the 2nd of April,
17 approve the Environmental Viability for the Villas La 17 2008, the architect, Mr. Madigral, had received
18 Canicula project submitted by Mr. David Aven on behalf 18 SINAC's confirmation that the Condominium Section was
19 of the Cotsco Investment Enterprise, Cotsco C&T S.A., 19 notwithintheWildlife ProtectedArea? Would you
10:38:1020 1indicating a one-year period inwhichworkswereto | 19.49:1820 agree withthat?
91 commence." 91 MR. LEATHLEY: Sorrytointerrupt. Wejust
2 0. Right. 97 wanted to check for the record what exhibit number
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10:42:23 1 this is, please. 10:45:38 1 A. Ttiscorrect. It'snotthe same concept,
2 MR. BURN: It isExhibit C-48. 2 however. Theliildlife Protected Area is a concept
3 VMR. LEATHLEY: Thank you. 3 where the decision has adopted an administrative
4 A. Correct. This letter from Mr. Gerardo 4 decisiontodeclare that asite isanational park, a
10:42:38 5 ChavarriaAmador, asheadof the Aquirre Parrita 10:45:58 5 nationalmonument, awetlandthathastobemanagedas
6 Regional Office, informs Mr. Edgardo Madigral Mora 6 a liPA,
7 that the Project--or, rather, the cadastral plan, 7 On this property, what existed, according to
g P-1244761-2007, isnot inaWildlife ProtectedArea. g§ thecriminal investigationconducted, isaforeston
9 Inmyopinion, thismeansthatit'snotina g privatepropertyand, furthermore, awetlandalsoon
10:43:0510 Wildlife Protected Area as covered by Provision 32 of | 10:46:1710 privateproperty.
11 the Environmental Law. 11 The existence per se of these sites imply
12 BYMR. BURN: 17 that they have to be afforded protection in accordance
13 Q. Right. Didyoureviewthisletteror 13 with the Constitutional Provision, Articles 50 and 80
14 anythingrelatingtothisletteraspartof your 14 of thePolitical Constitutionand, furthermore, in
10:43:1915 1investigation? 10:46:3315 accordance with the requlation of Article 3 of the
16 A. That is correct. This letter was verified 16 Forestry Lawand Article 61 for the Forestry Law,
17 during the criminal investigation that was conducted. 17 Article 45 of the Organic Environmental Law, and
18 0. So, youknewthat therewerealready two 18 Article 98 of the Wildlife Protection Law.
19 confirmations on the record that the property was not 19 lie're not saying that there's invasion of
10:43:43p0 within a Wildlife ProtectedArea? Yes? 10:46:5720 WPA1inthemanagement, but theywereaffectingasite
il A. Inthis document specifically, my 9] thatwasdeterminedasawetland and that there had
99 understandingis that it saysthat it isnot inany 77 beentreefellinginasitethatbelongs to--thatwas
1057 1059
10:43:59 1 Wildlife Protected Area. But let merepeat. 10:47:09 1 partofaforest.
2 My understanding is that it'snot ina WPA 2 However, 1f you'd allowme toexplain, in
3 asprovided by Article 32 of the Organic Law on the 3 theCostaRicanlegislation, tree fellingwithout
4 environment. Thewetlandthat hasbeenstatedwason { permit is punished. There is not--it is not
10:44:17 5 thesite isnotawetland that belongs toaWPA. That |10:47:23 5 aqgravatedbecause of it being locatedina forest.
6 1sa different concept. 6 That was indicated for purposes of an aggravating fact
7 And the forest that has been said was there 7 of the criminal reason.
§ isnotpartofalWPAeither. Theyareonprivate 8 So, therefore, trees in a forest could
9 property. And for themtobelong toaWPA, theywould 9 have--or do have a more important ecological interest
10:44:3710 have to be expropriated, whereas if they're on private | 10:47:4610 thantreesthatarenotlocatedinaforest.
11 property, thereareotherconstraintsthatare 1 Q. Imean, Ithinkwecansafelysaythat your
17 provided inthe ForestryLawand theWildlife 17 answermoves quite a longway fromthe question. Of
13 Protectionlaw. Andthat iswhy thedecisionwasmade 13 course, youhave the opportunity to clarify your
14 tobring the accusation based on the requlations 14 answers. But, Mr. Martinez, this isgoing towork
10:44:5315 contained in those laws. 10:48:0115 muchbetter if you focus on the questions that you're
16 Q. Right. So, yourevidence, IthinkasI 16 beingaskedand answer those questions inorder to
17 understandit, isthat regardlessof the fact that the 17 assist theTribunal.
18 relevantagencyhasconfirmedandyouknewat the time 18 Now, just unpackinga little your speech.
19 thatithadconfirmednotoncebut twicethat the 19 Youwouldaccept, wouldn't you, that theareacovered
10:45:1300 Pproperty was not within a WPA--regardless of that 10:48:2320 by alWPA can extend over private property? Yesorno?
91 fact, youproceeded on the basis that there may have 1 A, Correct. Iftherehasbeena--
99 been protectable wetlands and forests; is that right? 9 PRESIDENT SIQUEIROS: Excuseme. Justto
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10:48:42 1 make sure that what you're referringtoandwhatis 10:50:57 1 Q. Let me try rephrasing.
) being translated is the same thing. ) Therearevarious reasons forwhichanarea
3 You're referringtoaliPA, and this isbeing 3 of land canbe classified as aWildlife Protected
4 translated into a "area silvestre protegida." Is this 4 Area; correct?
10:49:01 5 the same concept that youwishtoreferto? 10:51:17 5 A. Todeclare that the site isaWPAis not the
6 MR. BURN: Well, toavoidanyconfusion, ¢ ambitwithinwhich Iwork. Idonot knowwhich
7 I'llusethe--I'llnotusetheacronym. I'lluse-- 7 criteriaareusedbyMINAE todetermine if anareais
8 PRESIDENT SIQUEIROS: Because Ithinkthat § tobedeclaredalPA.
9 "area silvestre protegida" is probably a much broader 9 Q. Right. Butyou, asanEnvironmental
10:49:1310 concept thanalietland Protected Area that youwish 10:51:3310 Prosecutor who takes people to court, seeks penal
11 to-- 11 measurestobe takenagainst individuals, injuncts
17 MR. BURN: No, no, no. ThisisaWildlife 17 property, injuncts actions, you will be aware that one
13 Protected Area. 13 of thereasons that landmaybe classifiedasa
1 PRESIDENT SIQUEIROS: Wildlife. Okay. MR. 14 TWildlife Protected Area is because it containsa
10:49:1815 BURN: That isthelegal terminology. 10:52:0115 classified--awetlandwithin the terms that we've
16 PRESIDENT SIQUEIROS: Perfect. Then the 16 discussed previously.
17 translation is completely accurate. 17 You're aware of that, aren't you?
18 MR. BURN: But Iwill, nonetheless, use the 18 A, Correct.
19 filter-- 19 Q. So, when we see the relevant architects
10:49:2420 PRESIDENT SIQUEIROS: Correct. 10:52:1770 receiving a letter from the relevant agency confirming
il MR.BURN: --just toavoidanydifficulty. 71 thatthisisnotaWildlife ProtectedArea, we cansay
2 BYMR. BURN: 97 andyouas the investigator cansay thearchitectand
1061 1063
10:49:28 1 0. So, Mr. Martinez, youwould accept that in |10:52:34 1 their clients will have understood that, amongst other
72 Costa Rican law a Wildlife Protected Area can extend 2 things, this land does not, as far as the relevant
3 over private property? Yes? 3 agency 1is concerned, contain a wetland; right?
i A. VYes, thatiscorrect. liPA--astatecould i A. Tdon't know what the architects who
10:49:52 5 decide that they want to extend the geographic area. 10:52:54 5 received this letter could have understood from it,
6 AWPA, it must beunderstood, comes fromArticle 32 of 6 sir.
7 theEnvironmental Law. The statemaymake the 7 lthat I just said a moment ago is that what I
g decision. AndbasedonArticle 37 of that very same g wouldunderstand from it isthat it isnot partof a
9 law, part of the W--that will be part of the WPAuntil g WPAinaccordancewithArticle32of theOrganic
1005001310 thestatereceivesthemasadonationorexpropriated | 10:53:1010 Environmental Law.
11 orpaidforit. 11 Q. Andjust togoback to the speech you gave
12 Q. I'msorrytointerrupt. Idon'tlike 17 earlier. Yourevidence, asIunderstandit--buttell
13 1interrupting witnesses. 13 meif I'mwrong--isthat evenif anagency like SINAC
14 But I did say this is--it wasa simple 14 oranagency like SETENA has looked at something and
10:50:2615 Qquestion, a yes-or-no question. You'll have your 10:53:3515 hasconfirmedit'snotaWildlifeProtectedArea, has
16 opportunities to explain yourself if you think it 16 confirmeditdoesn'tcontainawetland, hasnot
17 necessary. 17 1identifiedaspecificwetland--evenifallofthatis
18 A. Okay. 18 correct, you in the Prosecutor's Office, can take your
19 Q. ATmildlife Protected Area will be such--will 19 own steps and classify something as being awetland
10:50:4220 beclassifiedasaWildlifeProtectedArea, if, 10:53:5720 or, ifweget intoforestry, that it'sgotprotectable
91 amongst other things, it contains a wetland; correct? 91 forest. Youcandoall of that separately. Youdon't
2 A. T donot understand your question, sir. 97 needtorelyontheagencies.
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10:54:07 1 Is that what you're saying? 10:57:07 1 Therearetwocriteriahavingtodowithwetlandsin
) A. Inthecaseofwetlands, whenacriminal ) the file.
3 investigation is conducted, we resort to a specialized 3 Therefore, theprosecutor, whenbringing
4 office within SINAC, and this is the National Wetlands 4 about the accusationor the final request--in this
10:54:25 5 Program, totryanddetermine whether ornot thereis |[10:57:18 5 case an accusation--has to weigh whether the documents
¢ awetlandonthesite. Notasaprotected--liildlife ¢ onfilehadbeenprepared, first, at thetime inwhich
7 Protected Area but as an ecosystem because this is 7 theinspectionsweredone, second, what theysay, in
g protected by Article 98 of theWildlife Protection g order todetermine if the personwho committed the
9 law. o fact, if there isevidence about who did commit it,
10:54:4310 We could also ask of SINAC that they 10:57:4010 maybemadeamistakeor perhapsthe informationinthe
11 indicatewhetheranareacanbedefinedasaforest. 11 documents is inaccordance with the facts that had
17 That's what we have right now. We have a forensic 17 occurred.
13 department who conducts this kind of investigation. 13 Inthiscase, the documentson file allowed
1 Q. Right. Butyou'renot just lookingat the 14 ustodetermine that the impact of that wetland
10:55:0115 technical questions. You'realsolookingatall of 10:57:5815 ecosystemwasbeingqradually--startingin2008had
16 the constituent elements for an offense, including a 16 beenencroached on. So, we needed to consider this.
17 person's state of mind. 17 Itwaspartof theanalysis. Andthedocuments issued
18 So, youwill haveto, won't you, look at 18 bythedifferent institutions neededtobe lookedat
19 what the--the potential accused person had in front of 19 1incontext relating to the time of the visits to see
10:55:1720 thematthe timeof theallegedoffense; right? 10:58:1720 if theywere reliable compared towhat theofficials
21 A. Correct. Thatisthe knowledge that the 91 had observed.
99 person could have had concerning the area or the 2 Q. 2008. You'resayingtheoffensebeganin
1065 1067
10:55:42 1 knowledge the person could have had concerningthe | 10:58:31 1 2008; right?
) areawhere the factscouldbe--he couldbeaccusedof ) A. Yes. Theinvestigationwasableto
3 had beencommitted. 3 determine that approximately beginning in 2009, things
4 0. Right. And, so, regardlessof what you 4 werebeingdone impactingtheecosystemand that they
10:55:54 5 think--whether youthinkit'sacceptabletogoback |10:58:50 5 increased in late 2010 and early 2011,
¢ and reclassify land, regardless of what the competent 6 Q. Tihen 1n2009?
7 agenciesmay have said, you know that fromletters, 7 A. Inthe accusation, it says--it provides
g likethe?ndofApril2008 letter, that thedevelopers § thesedatesastotheimpact for2009. Theywere
9 here considered that they were not doing anything g verified. This information was verified through some
10:56:1510 within a Wildlife Protected Area, and, therefore, they | 10:59:1410 reportsthatwere donebyanofficial of theParrita
11 werenotdoinganythingwithaprotectedwetland. You 11 Municipality that indicate that there was soil
17 know that, don't you? There's no ambiguity there. 17 movementsonthesiteandthat later onitwas
13 A. No, Icannot agreewithwhat you just 13 confirmed had contained wetland.
14 stated, sir. Because inthe SETENA file, there was 14 Q. So, theeventsin 2009 towhichyourefer
10:56:3915 alsoaletter fromSINACandMINAEindicatingthaton | 10.59.4015 areintheearlypartsof2009. That'scorrect, isn't
16 the Project, there were two potential wetlands. This 16 it?
17 1ssomethingthatIlookedintoandIconsideredwhen 17 A. Idon'trecalltheexactdate, sir.
18 looking at all the information that had been obtained 18 Q. MaybeIcanrefreshyourmemory. It's
19 by theprosecutor. 19 Exhibit R-26.
1015625920 lithall of these elementsadecisionhasto | 11.00:0620 MR. BURN: I justneedtofindthebundle
91 bemadebyprosecutors, justasthearbitratorswould 91 reference. Okay. Itmaynotbe in thebundle. Could
99 have to do it with all the information provided. 97 somebody just provideacopyofR-26 toMr. Martinez.




Sheet 19

1068 1070
11:00:54 1 Thank you. 11:05:28 1 Q. So, this document is--I'm just going to the
2 PRESIDENT SIQUEIROS: Thile he reviews the ) frontpage. This isthe levyingof chargesagainst
3 document, Mr. Burn--Mr. Burn, while he reviews the 3 Mr. Aven and others issued by your office; correct?
4 document, howlongwould youestimate that your 4 A. No. What I have here isa letter fromlst
11:01:46 5 examinationwillcontinue? Andifit'sstillgoingto |11:05:59 5 June, 2010,
6 gofurther, couldyou identify amoment whenwe would 6 Q0. So, thisshouldbe Tab33which, Ithink, is
7 give a break to Court Reporters and Interpreters. 7 Exhibit C-142. Yeah, C-142. These are the criminal
8 MR. BURN: Actually, it wouldbe--ithasa g charges that were filed against Mr. Aven and
g littlewaytogo, sir. ButifIcouldjustfinish g Mr. Damjanac.
11:02:0510 this point. 11:06:3510 A. Yes. Correct. Thisistheaccusation
1 PRESIDENT SIQUEIROS: Your call. 11 brought against them.
17 MR.BURN: Yeah. 1 Q. Andif youwould just go topage 23 of that
13 PRESIDENT SIQUEIROS: Your call. Thank you. 13 document. You see the first full sentence, "De la
1 (Pause.) 14 misma forma." Do youwant to just read that sentence
11:02:2915 ARBITRATOR BAKER: Gentlemen, you may want | 11.07:1315 and the text--the underlined text immediately below
16 to turn your mikes off when you're conferring. 16 it, please?
17 MR.BURN: Ithinkithastodowiththe 17 A. "Prisonsentenceoflto3yearswillbe
18 interaction of headphones. It exaggerates it. 18 punished for someone who without the prior
19 BYMR. BURN: 19 authorization of the National System of Conservation
11:02:4420 0. So, in this document, you see this reference | 11.(7.4020 areas drains, dries, fills, or eliminates lakes, not
91 inthe first paragraph under "Resultando" to the 91 artificial ponds, and other wetlands declared or not
99 inspectiononthe 26thof April 2009. Do you see 97 assuch."
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11:02:57 1 that? 11:07:56 1 Q. Read the sentence above that as well, just
) A. Correct. 280 we'reclear,
3 Q. Andyou--if you'djust godown tothe 3 A, "Likewise, the above-mentioned Law 7317 and
4 photographs--the photographs with which the Tribunal 4 1its Number 98 establishes."
11:03:06 5 members would already be familiar, you'll see that the [11:08:17 5 Q. Right. Andthenif you just drop downabit
¢ datesof thesephotographsonwhichyourelyin 6 underneath the underlined text. And you can see in
7 respect totheprosecution--some of themare saidto 7 verysmall font inbrackets some text. Canyou just
§ be2007andsomeare saidtobeMarch2009. Do you g read that out, please.
9 see that? 9 A. Itsays, "Thus, amendedbyArticlelof Law
11:03:3110 A. Correct. That's what the document says. 11:08:4010 8689 of December 4, 2008."
1 0. So, all of the offenses that you allege, all 11 Q. 2008, So, the lawwas amended--the law
17 of theacts, the very latest that we canbe looking at 17 underwhichyouchargedMr. AvenandMr. Damjanacwas
13 1s March or Rpril 2009; right? 13 amended in December 2008. It'snotaretrospective
14 A. No, that'snot true. Icannotagreewith 14 law, 1s1t? So, acts that came before December 2008
11:03:5215 what you justsaid. 11:09:0815 can't be relevant, can they?
16 Q. Can youexplain? 16 A. That is--or, rather, retroactivity that
17 A. Yes. Tunderstandthat the latest dateis 17 cannot be applied is with regard to this specific
18 March2009. Thadmisunderstoodyou. But youare 18 standard. Thisstandardwas amendedonthatdate, and
19 indicating that--and the closest date is the beginning 19 1itamendeda fewverbs, including some verbs that are
11:04:2020 ©of 2011, 11:09:4470 part of the action that is being punished.
21 0. Could youturntoTab 33. Do youhave that? 1 And as far as I recall, the criminal
2 A. Correct. 97 definition only envisaged two of the four actions that
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11:10:02 1 arenowenvisagedhere. Nowitsays"drained, dry, 11:13:12 1 happened--that citizens--individuals could not be
) fill, oreliminate," wherebefore therewere some 9 charged for that felonyoffense. Theywouldhave to
3 actionsoronlytwoof these fouractionswere 3 bechargedunder whatever was available under the
4 envisaged. 4 prior legislation. You'd accept that proposition;
11:10:14 5 The amendment includesotherdefinition 11:13:28 5 correct?
¢ verbs within this punishment construction. So, what 6 A. Inthiscase, thecrime iswithinthe same
7 couldnotbeappliedretroactivelyare theseother 7 Number 98. Thedifference--whichIdon'thavehereto
g8 actions that had been included in December 2008. g make the comparison, but that canbe seen if we look
9 Q. Tell, that'snot quiteright, isit? Butwe g for the text that wasamended--hastodowitha
11:10:3710 will come back to that ina sec. 11:13:5410 penalty, not--thatisapenaltyinthiscaseand
1 The law that you refer tohere, Law 8689, 11 entailsarangeoflto3years. Wehavetolookat
17 4th December, 2008, that came into effect in 17 theprevioustexttoseeif thispenaltywaschanged,
13 June 2009, didn't it? 13 what kind of penalty applied. And inany case, the
14 A. Idon'trecall, sir. Thereferencemade 14 behaviorisalwaysacrimebut simplywithadifferent
11:11:0315 hereisonly tothe date of when the lawwasenacted, | 11:14:1315 penalty.
16 December 4, 2008. 16 In Costa Rican legal procedure, it includes
17 Q. Butifitdidonlycomeintoeffectin 17 penalties or criminal standards that include a penalty
18 June 2009, then any matters predating June 2009 would 18 of prisonorapenaltyof fine, but there's still a
19 beirrelevant under that law. Youwouldhave touse 19 crime.
11:11:2720 the preexisting law; correct? 11:14:2920 0. Okay. Idon'tthinkyou'veansweredthe
21 A. Youwouldhavetoapplythedraftingof the 91 question, but I think the point is there. I think the
99 preexisting law for actions prior to its entry and 97 Members of the Tribunal will understand.
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11:11:40 1 effect. 11:14:38 1 MR. BURN: I'mhappy to take abreakat this
2 Q. And that prior law--it's not just a change ) stage, sir.
3 of a fewverbs in June 2009. Under that prior law, 3 PRESIDENT SIQUEIROS: Okay. Wewill takea
4 thematterstowhichhadbeenreferredinthese 4 10-minute break.
11:11:53 5 chargeswould have--would not have been a felony 11:14:48 5 Mr. Martinez, wewill take a break now. It
¢ offense, would they? Theywouldhavebeena ¢ willbeal0-minutebreak. Andduringthisl0-minute
7 misdemeanor attracting a fine; right? 7 period, please do not speak to the representatives of
8 A. TWell, wewouldhave to reviewthe text and 8 theRepublicof CostaRica. Of course, youcanget
9 its--thatisthetextprior tothe oneof Decemberd, 9 up, youcango tothebathroom, youcan take some
11:12:1710 2008--to see what was being punished or, in other 11:15:0810 water, get somewater, get some coffee, but pleasedo
11 words, what was the penalty that would be applied. 11 not communicate with the legal representatives of the
17 Thenthe text that appears here appliesapenaltyof 17 Republic.
13 prison. 13 Thank you.
14 There's some requlations within 14 THEWITNESS: Yes, sir.
11:12:3215 environmental legislation that include fines, but this | 11.15:1615 (Brief recess.)
16 textherepunisheswithaprisonsentence. Itisa 16 PRESIDENT SIQUEIROS: If the Parties,
17 crimewhere punishment by prisonapplies. Thereare 17 Interpreters, and Court Reporters are ready to
18 other crimes that are punished by a fine. But this 19 proceed, then we may proceed.
19 textheredoesnotallowme toseeif therewasa 19 MR. BURN: Thank you, sir.
11:12:5500 changealsointhepenaltyor--iftherewasornot. 11:34:0320 PRESIDENT SIQUEIROS: Mr. Martinez, shall we
il 0. Butyouwouldaccept thatif the felony 91 continue?
99 offense only came into effect in June 2009--if that 2 BYMR. BURN:
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11:34:11 1 Q. Mr.Martinez, couldyouhavealookatthe [11:38:39 1 indeed, it doessaythat theyleftthesiteat1:30.
2 document at Tab 56 inVolume 2? This is Exhibit R-20. ) Q. Thank you.
3 You refer to this report in your statement, don't you? 3 Now, thisreport--thisthree-page report
i Now, if you could just go over to page 2, 4 indicatingthepossibilityofwetlandsbut seeking
11:34:47 5 right at the bottom there, "Conclusiones." And, so, 11:38:51 5 more information was, of course, superseded, wasn't
§ there'sthe first conclusion in this report from 6 1it, bythe SINAC report that appearsat Exhibit C-72,
7 SINAC. 7 Tab13inyour files?
8 Youwouldagree that what the two SINAC 8 If youwould just go to page 6 of that
9 1inspectors who attended the site are reporting here is 9 document. Itactuallysays "page 3" at the top, but
11:35:1410 that they think there is--there are possible wetlands? | 11:39:4310 1t'sthesixthpage inthedocument. If youdogo
11 You agree with that? 11 downtothe last paragraph, youwill see that thereis
17 INTERPRETER: Please use your microphone. 17 the conclusion that there were nowetlands on the
13 A. Correct. I agree with that statement, sir. 13 property. Do you see that?
1 BYMR. BURN: 14 The conclusion is on that paragraph--the
11:35:4215 0. Andyou're aware fromthis three-page report | 11:40:3115 bottomof the sixthpage of that document, thereis
16 that the inspectionwas done over the course of halfa 16 recorded the conclusion that there are no wetlands.
17 day? Yes? 17 Doyouseethat?
18 Imean, youknowthis documentwell, don't 18 A. Correct., That is what this paragraph
19 you? Becausethisisoneof themost important 19 states.
11:36:0920 documents in the case against Mr. Aven and 11:40:5120 Q. So, onthe lothof July, 2010, you see SINAC
91 Mr. Damjanac. Yes? 71 saying there are nowetlands. Andif we just goback
2 A. Twouldneedtoreviewitbecause Idon't 97 to the previous document--apologies for jumping around
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11:36:26 1 know it by memory. Iwould have to review it to 11:41:09 1 again--R-20at Tab56. Youshouldstill have it open,
) ascertainthattheywerethereonlyhalfaday. 9 Ithink. Thisis the reminder--just to remind you,
3 Q. Theydidn'ttakeanysoil studiesforthe 3 thisisthepreliminaryindicationthat theremaybe
4 purposes of this report, did they? 4 wetlands. It needs investigation.
11:37:06 5 A. There's no indication they did any soil 11:41:32 5 And could you just look at the last
¢ studies, but they request information. They request 6 paragraphonthe first page of thedocument. It'snot
7 that SINAC Department of Wetlands takes the pertinent 7 completelyclear, but I think you'll be able tomake
g action to determine the wetlands. g outthetext. Just readitonto the recordfrom
9 Q. Right. And, so, there'snoformal g ExhibitR-20, that last paragraphonthe firstpageof
11:37:2810 1dentification or conclusion that there are wetlands 11:41:4910 the document. Do you see it? It refers topossible
11 on-site, no delimitation of wetlands on site that's 11 wetlands. Just read that out.
17 recorded by way of this document, is there? 1 A, I'msorry. Ididn'thearthe last thing
13 A. Correct. They indicate that there are two 13 that you said, please.
14 potential wetlands and that the Department of lietlands 14 Q. All Iwant youtodoisjust readonto the
11:37:5015 9o forward in order to determine whether this is such. | 11.49.1815 recordthislastparagraphonpagelof the--ofR-20.
16 Q. Right. Andjust inrespect of the time 16 Thisisthe SINAC report of 1 October, 2008. And just
17 takenforthesitevisit, wecansee--actually, just 17 readout the text thereat thebottom.
18 1in the text above the "Conclusiones" heading, you can 18 A. TIdon'tknowif your copyismore legible
19 seethat the sitevisit finishedat1:30p.m. So, it 19 thanmine, but thisisillegible. Idon'twant to
11:38:2020 Wouldbe a fair summary to say they were there forno | 11.49.5090 read words that don't exist.
91 morethanhalfaday; right? 21 THEWITNESS: Idon't knowif the Tribunal
2 A. Tdon'tknowwhentheyarrived. But, 99 wouldlike toseethis, but Ireallycan't readthis
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11:43:02 1 based on the illegible text. 11:46:05 1 rejected.
) MR. BURN: Well, as I said-- 9 Do you see that?
3 PRESIDENT SIQUEIROS: Please verify thatyou 3 A. Correct. That iswhat it saysunder
4 bothare looking at the paragraph that he should be 4 "First."
11:43:10 5 reading because there might be an error. 11:46:19 5 Q. Right. Andyoumust have reviewed this
6 MR. BURN: Ithinkhe'slookingat the right ¢ document as part of your investigation; right?
7 page. AndasIindicated, it'snotperfect. It'sthe 7 A. Correct. I did review this document during
§ Respondent's exhibit. It's not perfect, I don't § the criminal investigation that I conducted.
9 think, in anyone's copy, this portion of the text. 9 Q. And you knew that this--the complaint that's
11:43:2710 TputittoMr. Martinez thatalthough--you | 11:46:4710 been dealt with here wasn't the first time
11 know, maybe sixwords or sevenwords in the paragraph 11 Mr. Bucelatohad filedacriminal complaint in
17 arenotclear. Iwouldaccept that. 17 relation to alleged wetlands on the Las 0las site.
13 BYMR. BURN: 13 You knew that, didn't you?
14 Q. Actually, you can read through most of the 14 A. Yes, Iknewabout thiscomplaint that had
11:43:3615 text there, and it would not be particularly difficult | 11.47:1115 been presented to the Ombudsman's Office that was then
16 foryoutodoso. So, Iinviteyouagaintoreadthe 16 sent to SETENA. Idon't know the kind of processing
17 paragraph on to the record. 17 that took place there because I don't work in these
18 PRESIDENT SIQUEIR0S: If you can pleaseread 18 institutions. That's not under myambit.
19 it. Andif there'sanydoubt about the text, well, 19 Q. Right. Butyou'reawareofit. Presumably,
11:43:5970 then you can state that. 11:47:3220 you alsowould have known of the fact that Mr. Aven
21 A. Basedonwhat I canread, there isaword 91 hadfiledadefamationsuit againstMr. Bucelato in
79 andanumberIcan'tsee. "Potential wetlands, which 99 relationtosimilar issues. Youknewabout thatat
1081 1083
11:44:13 1 accordingto"--andthenIcan't readtheword. ThenI [11:47:43 1 the time?
2 can't read the other word. Then it says "Muss"--1 2 A. Yes. Duringthe inquiry, whichisthe first
3 can'treadit. Then it says "condenhigh"--thenI 3 moment when the defendant iscalleduponby the
4 can't read it--"water due to obstruction of culverts." 4 prosecutor, therewasamention that Mr. David Aven
11:44:39 5 BYMR, BURN: 11:48:04 5 had actually presented a complaint against
6 Q. I'lljustinterruptyou. I'vegivenyoua 6 Mr. Bucelato for defamation.
7 couple of chances to read through text whichisa lot 7 Q. Right.
§ clearer thanwhat youmight suggest. Butwe'll leave 8 So, you knewperfectlywell that therewasa
9 it there. The text isthere. I think the members of 9 contentiousrelationship, acontentioussituation
11:44:5110 theTribunalcanreadit lateron. 11:48:2310 betweenMr. AvenandMr. Bucelato, between the
1 Now, ifwe could turnnow toBinder Tab17. 11 developers of the site andMr. Bucelato. You knew
17 ThisisExhibit C-283. Thisis SETENAResolution 17 about that, didn't you?
13 2086-2010. And you see down at the bottomof the 13 A. Mr. Rven mentioned this complaint that he
14 page--of the first page, again, "Sexto," there's a 14 hadfiled. ITdidn't knowif it hadbeen resolved, and
11:45:2715 reference to the complaint filed by Mr. Steve 11:48:5315 soIdidn't know if the--Mr. Bucelato's complaint
16 Bucelato. 16 about himhad actuallybeen taken onby the courts. I
17 And you can see--1if you go to the very last 17 don'tknowwhat kindof proceedingsMr. Avenhad
18 page of the document, "Primero"--I think it's the 18 actually filed against Mr. Bucelato.
19 penultimate page rather than the last page, but 19 Q. Right.
11:45:5170 anyway. Underneath the--so in the section headed 11:49:1120 But thinkingback toyour answersearlyon
91 "PortantolLaComisiénPlenariaResuelve." Andthen 91 todayinwhichyouconfirmedthat itwouldbea
99 youU can see against "Primero" that the complaint is 77 relevant consideration if there was some sort of
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11:49:20 1 vendettaunderlyingormotivatingacomplaint. You |[11:53:06 1 Q. Okay. So, justtorecap, thereare--in
2 would accept, wouldn't you, that the context of a 2 terms of what you've had from SINAC by this point.
3 complaint isrelevant toyour assessment of what todo 3 You'vehadtwo SINAC reportsthat confirmthereareno
4 with that complaint; right? 4 wetlandsonthesite, and there are two SINAC reports
11:49:47 5 A. Indeed, it is a consideration that must be |11:53:23 5 which refer toa possibility of wetlands or apparently
¢ Dborneinmind. Inthisspecificcase, Mr.Bucelato's ¢ there being wetlands on the site,
7 complaint was--it was possible to confirm this through 7 There's nothing else from SINAC, is there,
8 otherevidence. If theonlyevidence that existed g making a conclusive statement "There are wetlands on
9 with regard to the author or perpetrator of these g thesite"atthispoint, arethere? There'snothing
11:50:1810 actions--if that was just Mr. Bucelato, then this 11:53:4210 elseontherecord, isthere?
11 conflictbetweenMr, AvenandMr. Bucelatowouldhave 11 A. That'snotcorrect. Thereisareport from
17 beenevaluatedbyme to see whether--whether what he 17 theNationallietland Programs that was requestedby
13 wassayingwastrueornot. 13 our office that does confirm the existence of wetlands
1 But in this specific case, independent 14 onthesite.
11:50:3815 evidence was obtained with regard to the events that 11:54:0515 Q. But you would--looking at this report, you
16 were occurringand, also, related toMr. Aven's 16 would accept that there's an obvious inconsistency, a
17 1involvement in those events. 17 clash, betweenwhat SINAC is sayinghere andwhat it
18 So, the complaint presented by Mr. Bucelato, 18 wassayinginitsreportonl6July2010towhich
19 what it didwas generate notification of a crime in 19 we'vealreadygone inwhichtheyrejectedthe ideaof
11:51:0020 the Office of the Public Prosecutors that we then 11:54:2500 there being wetlands on the site? Youunderstood
91 investigatedand that we were able to confirmwith 71 there was an obvious contradiction there, right?
99 independent sources that were not Mr. Bucelato. 2 A. Yes. Ifwelookat these reports
1085 1087
11251011 1 Q. CanyouturntoTabl9inthefiles. That |[11:54:46 1 separately, we could consider that there is
2 shouldbe inVolume 1. ThisisExhibit C-101. It'sa ) inconsistenciesbetween them. But the work of the
3 SINAC report dated 3 January 2011, 3 prosecutormeans that youhave toweighall the
4 Do you know this document, Mr. Martinez? 4 information available and look at when the information
11:51:39 5 A. Correct. Idoknowit. Thisis the 11:55:05 5 wasissued, interviewthepeoplewhodrewup the
¢ document thatMr. Picardopresented. Itwasareport ¢ reportsandbasedonthatanalysisandthatweighing
7 he sent. 7 thatisdonebythe Officeof the PublicProsecutor.
8 Q. Right. Thankyou. 8 When you draw conclusions about the
9 Can you just go to page 3 of the report. g investigation, adecisionmust bemade toapply some
11:52:0310 Youseethereat theveryfirstconclusionthereis 11:55:3210 principlesthatareusedincriminal procedure, for
11 that--there is a statement that there are bodies of 11 example, of maybe probable cause. Todrawupan
17 wateronsitesthat areapparentlyclassifiedas 17 accusation, there must be a degree of probability that
13 wetlands. Do you see that? 13 acrimehasbeencommittedandadegreeof probability
14 A. Correct. 14 withregardtowho is the perpetrator of that crime.
11:52:2315 Q. So, you--asaprosecutor or as a lawyer of 11:55:5515 TheOfficeof the Public Prosecutor laysoutan
16 any support, youwould understand that that isnot 16 accusatory thesis. And then in the intermediate
17 goingtobeaconclusiveposition. Youneedtodo 17 stage, then, there is an independent judge,
18 muchmore inorder toestablish, asone of the various 18 independent from our office, that decides on that.
19 elementsof theoffensesinquestion, that therewasa 19 Andthenthereisatrial judge that makesadecision
11:52:4120 wetland; right? 11:56:1420 s to whether the evidence provided by the
21 Right? 91 prosecutor--well, if the defendant should be punished
2 A. Correct. 97 based on the evidence presented.




Sheet 24

1088

1090

11:56:29 1 And, so, several aspectswereweighedat |11:59:57 1 So, what you're sayingisthata three-page
) thattime, andwe leaned touse the reports that ) reportmentioning the possibilityofwetlandswas
3 indicated there is the probability that these wetlands 3 enough toproceed?
| existed. But thenthereport fromtheNational 4 A. Yes. Withthisreportandother reports
11:56:49 5 Wetland Program is conclusive in that there were 12:00:20 5 thatalsoconfirmtheexistence thereof that whenwe
¢ wetlands and that they had been drained. ¢ made that conclusion, we considered that at this point
7 Q.  Thank you. 7 wecouldgo forwardwith the criminal investigation
8 Now, just beforewe leave this document, if g for that--
9 youcould just turn to page 4 of the document. This 9 Q. Right.
11:57:0410 1sinthe "Recommendation" section. Andyousee--at | 12:00:3710 A, --factorforothersaswell.
11 thetopthereagainst the Number 2, doyousee the 11 Q. But--apologies for overspeaking.
17 recommendation that you solicit analysis of soils from 1 You, obviously, still need todomore in
13 therelevantagency, INTA? Do you see that? 13 order toget toapoint where youcouldbe satisfied
14 A. Correct. 14 youwouldhave a chance of achievinga conviction;
11:57:3415 Q. Soil quality being one of the mandatory 12:00:5315 right?
16 features to establish before any conclusion on the 16 One short report indicating a possibility is
17 existence of a wetland can be drawn; right? 17 notgoingtobeenough for that, isit?
18 A. Correct. Thatisright. 18 A. Yes, that'scorrect. But, asIsaid
19 Q. Now, canyoujust goback toyour statement, 19 earlier, more information was obtained that confirmed
11:58:0720 Paragraph20. Yourefer tothelOctober 2008-- 12:01:2120 the existence of a wetland on the site. Therewasa
Al ARBITRATOR BAKER: Excuse me, Counsel. 91 report from the Wetland National Progran that referred
99 Which statement. 97 categorically and not as possible. They indicated
1089 1091
11:58:20 1 MR. BURN: Yes. Rpologies, sir. The first |[12:01:34 1 that therewasawetlandonthe siteinthe
) statement. ) consideration.
3 ARBITRATOR BAKER: Thank you. 3 Q. Now, there wasn't, though, any executive
i BYMR. BURN: 4 decree creating and delimiting any wetlands on the Las
11:58:30 5 Q. So, youseethere that youmake referenceto |12:01:54 5 Olassite, wasthere? And, infact, therehasn'tbeen
6 the SINAC report of the Ist of October, 2008. That's ¢ tothisdate, hasthere?
7 the report that we've looked at whichmentions the 7 A. Itiscorrect. Thereisnoexecutivedecree
8 possibility of a wetland on the project site. g declaring it tobe aliPA for one of the operations as
9 So, what you're saying inParagraph 20 of g established inArticle 32 of the law. No, there isno
11:58:5410 your statement--apologies. 12:02:1610 such decree.
11 Do you see Paragraph 20 of your statement? 11 Q. Anduntil September 2009, the law stated
1 A. Please, onemoment. I'msorry. I'mlooking 17 thattherehadtobeanexecutivedecreedelimitinga
13 at the English version, sir. 13 wetlands; right?
14 Q. Maybewe shouldstartover. I'lldoitin 14 A. There was an indication in the lildlife
11:50:1515 Spanish, andyoudoitinEnglish. 12:02:4915 Protection Law saying that they had to be created.
16 So, you have Paragraph 20. You make 16 However, for criminal purposes, there was a
17 reference, asIsay, tothe SINACreportof 10ctober, 17 resolution of the constitutional realm that said that
18 2008. Do you see that? 18 theword"creation"wasinconstitution. Thatbeinga
19 S0, as you say in the last paragraph, "This 19 wordthatwasusedintheWildlife Law. Andthe
11:59:4300 1initselfwassufficientmotive tocontinuethe 12:03:1320 Protectionofwetlands, theysaid, hadtobeby their
91 1investigation in order to quarantee the application of 9] Mere existence.
97 legislation onenvironmental protection"; right? 9 Q. So, youagreewithme that that happened in
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12:03:21 1 September 2009. So, upuntil that point, youdidneed |12:06:22 1 If youhad seenmaterial that hadbearingon
2 to have an executive decree; correct? ) thesame factsaswerebeforeyouinacriminal
3 A. Idon'trecallthedate, sir, onwhichthat 3 complaintandthatmaterial showedanauditor saying
4 requlationwasamended. Icannot recall it, notbhy { thattherelatedactionsofamunicipalitywere
12:03:41 5 memory. 12:06:43 5 1llegal, thatwouldhavebeenrelevant to your
6 Q. Okay. Justmovingontoaslightly ¢ analysisof thecriminal complaint, wouldn'tit? It
7 different topic. Iwantedtocheckwhether youwere 7 must have been.
g aware of thework of the local auditor in the 8 THE WITNESS: I'dlike toask the members of
g MunicipalityofParrita. ThisisMr. JorgeAntonio g theTribunal if it isnecessarythat I answer
12:04:0010 Briceflo Vega. Does that name soundfamiliar? 12:07:1410 questions that focus on A hypothetical case.
11 A. No, sir. I know of noone by that name, nor 11 PRESIDENT SIQUEIROS: I'mgoingtospeakin
17 have I seenanydocuments related to anyone bearing 17 English, and it will be translated for you.
13 that name. 13 You are a witness of fact. You have
14 Q. So, youdon't remember seeing any documents 14 been--your statement has been submitted by Respondent
12:04:1915 relating to analyses of municipality action undertaken | 17.08:0015 asawitnessof fact, andthe examinationisbasedon
16 DbyMr. Bricefio as part of your investigation? You 16 vour testimony. Theremaybe instances inwhicha
17 don't remember seeing any of that? 17 question may be posed to you hypothetically, but with
18 A. Noneatall. Nothing. Idon'trecall 18 respect exclusively to your witness statement.
19 having seen any information relating to analysis by a 19 If that statement would--if that
12:04:43p0 municipalauditorrelatingtotheproject. It'snot | 17.08:2720 question--I'm sorry--would entail a different set of
9] the--myambit tolookat agreements or information 91 facts, then that wouldbe beyond the scope of the
99 provided by municipal officials. 7) examination.
1093 1095
12:04:57 1 Q. Okay. Butif you, asaninvestigating 12:08:37 1 MR. BURN: Okay. I would say, sir--I
2 prosecutor, discovered that the complainant had taken 9 probablywent press this. But Ithink thepoint here
3 the same complaints through a different route through 3 isthatall of Mr. Martinez's evidence goes to the
4 the Municipality and subsequently the Municipality had 4 scope of the investigation and the way inwhich the
12:05:16 5 takensteps, but subsequent to that the auditorhad |[12:08:50 5 Prosecutor'sOffice conducted itself.
¢ foundthattheMunicipality'sactionswereillegal, 6 Inthat context--and Iappreciatethat'sa
7 would you consider that tobe relevant for dealing 7 verywide framingof the context--it isrelevant to
g withthe criminal issues that had been put on your 8 understand what he--how he would have conducted
9 desk? o himself or the office would have conducted itself had
12:05:4210 A. Tewouldbebasingthisonanassumption 12:09:0510 it had thismaterial.
11 that I'wouldhave known about that document. And, 1 So, Iappreciate that thereisnoreference
17 actually, I never--we never saw that document in the 17 toauditors, toMr. Bricefio, and soon, inhis two
13 criminal file. Itwasn't provided by the defense 13 statements. But, nonetheless, wewouldsay thereis
14 throughout the investigation. So, Iwouldbe 14 some relevance given the overall aegis of the
12:05:5015 speculatingtoacertainextent, evenastoits 12:09:2115 evidence.
16 content, because I never saw it. 16 MR. LEATHLEY: Mr. President, if Icanjust
17 0. Okay. That's absolutely right. 17 offer only an observation. And we're confirming this
18 I'm asking you to deal with the hypothetical 18 at themoment, but I thinkwehaven't shown
19 thatyouhad--Iaccept that youhadnotseenthis 19 Mr.MartinezanythingtodowithMr. Bricefio for
12:06:1470 material. Thismaterialwasnotgiventoyou, wasnot | 19.09:3020 Pprecisely the reason that is now being raised.
91 provided toyou. So, all we cando isput it in terms 91 fle have not conflated Mr. Martinez's role
99 of hypotheticals. 97 with that of other institutions, and, so, I just
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12:09:42 1 wanted that tobeborne inmind in this regard. fe 12:17:02 1 (inSpanish) Legal Court of the Judiciary of that
) are, of course, inpossessionof all of the ) area. Theyaretheoneswhoare certifying the copy.
3 information in this arbitration. 3 So, it isajudicial stamp; it'snota
1 PRESIDENT SIQUEIROS: Yes. 4 SETENA stamp.
12:09:54 5 (Tribunal conferred.) 12:17:15 5 Q. Thank you forthat.
6 PRESIDENT SIQUEIR0S: The Tribunal believes 6 But you can see that the day after the date
7 thatweshouldrestrict tothe facts thatwere 7 of this document, there's a recordof Mr. Bucelato
§ availabletoMr.Martinez at the time andthat § putting it onfile.
9 questionsthatcouldbe speculativewithrespect to 9 Do you see that?
12:14:3010 factsthat couldhave been available back then but 12:17:3610 A. Yes. Thenote isdated 28 May, and the
11 were not should not be addressed, nor should he be 11 other document--and the document itself is 27 May.
17 required torespond. 1 Q. So, 27March, and the date of the document,
13 MR. BURN: Thank you, sir. 13 28March. Yeah?
14 PRESIDENT SIQUEIR0S: Thank you. 1 A, Yes, correct. Ididmakeamistake.
12:14:4415 BYMR. BURN: 12:17:595 Q. Fine.
16 Q. Andmoving on, Mr. Martinez, there's the 16 And now, this document overall was terribly
17 questionof the forged document, towhich you've 17 important foryouranalysis, wasn'tit, for thework
18 already referred. 18 you did for considering criminal charges and so on.
19 Now, I'd like you to turn toTab 39 inthe 19 A. That's correct. This document was--I
12:15:0420 materials before you, which is still in Volume 1. 12:18:2490 analyzed it. Andin light of a section of what had
21 So, you'll see on the first page of the 71 beeninMr.Bucelato'scomplaint totheOfficeof the
99 document, there's the date, 27 March 2008. 97 Prosecutor saying that this was a falsified document.
1097 1099
12:15:26 1 Do you see that? 12:18:45 1 Andit'sbasedonthat complaint, andhavingseenthat
2 A. Correct. ) itexistedintheSETENAfile, Ipersonallyand
3 Q. Now, canyoujust flickon in the copy of 3 directly interviewed the individuals whose names
4 that document? If yougo to the very lastpage, and 4 appearsigninghere, whichareMr. QuesadaAvendafio,
12:15:49 5 thengoback onepage. So, it's on the second-last [12:19:09 5 Vargas, andBrenes.
6 page. That'sitonthe right-handside there, justa 6 Iinterviewed themdirectly. Ibrought--I
7 handwritten note and a stamp. 7 had Mr. Gabriel Quesada Avendafio and Mr. Ronald Vargas
8 Do you see that? 8 Brenescometomyoffice, andIaskedthemif the
9 S0, you can see every page of this document 9 signatureshere and if the document of which we hada
12:16:0210 has the same stampon it, which, oneassumes, wasmade | 12:19:2¢10 copyhere, if theyhad--if thedocumenthadbeendrawn
11 atthetimeofreceiptattherelevantoffice. 11 upby themand signed by them. Theyboth denied this
1 Can you just read out that handwritten note? 17 fact. Theybothdeniedthat thiswastheirsignature,
13 A. Yes,sir. Surely, sir. 13 and they denied that they drew up this document.
1 lihat it says inhandwritinghere, it says, 14 Subsequently, I interviewed the person who
12:16:2815 "Submitted byMr.--" 12:19:4915 received documentsat SETENA. It'sa single person
16 Q. Steven? 16 whoreceivesdocuments for file. Andshe toldme that
17 A. --"Steven"--actually, it readsmore like 17 therewasnoway todeterminewhohadactually
18 SETENA--"Allen Bucelato on 28 March 2008 in the file 18 submitted the document to that institution.
19 department. SETENAhas four photos and--several 19 At the time, this note on the last page was
12:16:5320 photographs." 12:20:1020 not--weneversawitonfile. At the timeof the
271 This stamp on the left-hand side witha 9] 1nvestigation, we never saw this. And it'skindof
97 signatureisnot fromSETENA; it isfromthe Quepos 97 curious that that page isnot numbered. Youwill see
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12:20:22 1 that inthe other pagesinthe document, intheupper |12:23:22 1 document and the existence, and something that SETENA
) right-handside, there isanumber that beginswith 2 denounced, my decisionwas to file it in the case of
3 threezeroes, andthenit runs from258--or rather, I 3 David Aven,
4 shouldsayfrom251to258. 4 Q. Right. Butyouseizedthe SETENAfiles,
12:20:39 5 SETENA numbers the pages in the reverse 12:23:37 5 right, at thebeginning of the process. We saw that;
¢ order thanwhatwedoat the judiciary. ¢ right? So, you seized the original files; correct?
7 So, thishandwrittennote, what I cannote 7 A. Thatiscorrect. e sawaResolution
g isthatitdoesn'thave that stampednumber, andthis g ordering that seizure.
9 1issomethingthat Inoticedatthetime. 9 Q. So, if copies were taken and distributed and
12:20:5810 Q. Absolutely correct. But perhaps Icanhelp | 12:94:0110 used in the proceedings of the actual document itself,
11 you with that. 11 which is everything other than that page with the
17 llould it surprise youto know that thisnote 17 handwritten note, the copying wouldn't have been done
13 was found on the reverse side of the relevant page in 13 of the reverse side of the paper, would it?
14 theoriginal file? And therefore, that--therefore, it 1 S0, it's possible that everybody just missed
12:91:1415 does not have one of these stamped numbers to which 12:94:2515 the fact there was a handwritten note recording the
16 you refer? 16 receipt onto the file of the document; right? It's
17 Does that surprise you? Does that change 17 possible that that was just missed.
18 your view of whether there's anything odd about that 18 A. That's a possibility. However, what is--the
19 factofthatnote? 19 fact isthat the copies of the files in the Office of
12:21:4920 A. Yes. What Imust tell you, sir, is that 12:24:5000 the Prosecutor, the copiesof themain fileandof the
9] SETENA, inthiscase, for thisdocument, youcansee 9] evidencegatheredby the Office of the Prosecutor is
99 that both of the sides endorse, so, they're both 97 notgeneratedby themor by that office. Eachof the
1101 1103
12:22:04 1 stamped with a number. 12:25:06 1 partiescome, and theCostaRicanattorneyswhoare
) Iamsurprised to see that thispage does 2 here can say--each of the parties come, they request
3 nothaveanumber. Itlooksstrangetome. I'm 3 the documents and they look over it individually.
4 surprised byit. i If theydecide tocopyit, theydecidewhich
12:22:12 5 But actually, when the investigationwas |12:25:19 5 pagestheywanttocopy. But thisisadecisionby
¢ conducted, neither I nor the attorneyswhodefended ¢ the defense or by the accused. Anybody makes their
7 Mr. Avenat various steps, theynever referencedor 7 ownpersonal decisionas towhat copies theywant to
§ madementionof the existence of thisnote, and said g make of a document that ispart of acriminal
9 SETENAwasavailabletothedefenseandtotheaccused g investigation.
12:22:3410 at all times from when evidence was gathered. 12:25:3510 lie do not give them the copy.
1 And it wasavailable tohimat the time of 1 Q. Right. But you're the prosecutors; you're
17 theformalinvestigation. It'sapointinwhichthe 17 theoneswhoareinvestigating; you're the oneswho
13 person who has been accused or who has been 13 areconsidering whether or not tobring criminal
14 1investigated, they are presented with the evidence 14 charges against individuals for an offense, in this
12:92:5315 brought against them. 12:95:5015 case, of dishonesty, which is, therefore, a serious
16 S0, I'msurprised that it's only now that 16 matter.
17 thisnoteappears. Andrather thansurprised, letme 17 fihen you're looking at something like an
18 saythatat the time of the investigation, neitherI 18 allegation of a forged document, you're not just going
19 personally, nor any of the individuals who were 19 tohaveaquicklookatit, haveachatwiththe
12:23:0920 working on the file, referred to it. 12:26:0300 @allegedsignatorieswho say theyknownothingabout
21 Inanyevent, Ishouldalsoaddthat the 71 1t, and that wouldbe the end.
99 1investigation having to do with the use of a falsified 2 You must have considered subjecting this
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12:26:10 1 document to forensic analysis in its original form. You|12:28:44 1 thisdocument inorder tofavor theLasOlasProject.
2 must have done that, mustn't you? 2 Therefore, the investigation, well, had no reason to
3 A. No, itwasnot done, and for several 3 focus on this individual.
4 reasons, sir. i As--in fact, when Mr. Bucelato
12:26:26 5 The document on the SETENA's fileisalsoa |12:28:59 5 submitted--filed the criminal case, then he presented
6 copy. Itisnotanoriginal document. The forensic ¢ thisdocument that thenbecame part of the criminal
7 analysis would have been relevant, had the individuals 7 file. The fact that he submitted it for the criminal
g8 whose signatures are there would have pointed out g file, tothink that he was committing a crime and
g that, indeed, thiswastheir signature. Thenmaybeit g usingfalsifieddocuments, inmyhumbleopinion, is
12:26:5710 wouldhavebeennecessarytodeterminethatitwasn't | 12:29:1970 not correct.
11 authentic. Thenwewould have to--would have had to 11 Q. Do younotbegin to see the
17 conduct a forensic study. 17 possibility--frankly, I have no idea whether this is
13 But at the beginning of the investigation, it 13 thecorrect versionof eventsornot. But it's your
14 was clear for several reasons that the document 14 job to investigate the possibilities.
12:97:0815 itselfwasaforgery. Thiswasconfirmedbythe 12:99:3015 Do younot begin to see the possibility that
16 people whose names appear, and the office that is 16 thepersonwho is recorded on State files ashaving
17 mentioned here, Esterillos Oeste, doesn't exist. 17 deposited a document you subsequently discover to be a
18 So, all of theseelementsare things that I 18 forgerymighthavedoneit inordertolineupan
19 looked into. 19 attack of precisely this sort later on?
12:27:2120 (Overlapping interpreter channel with 12:29:4720 Do younot see that as apossibility?
91 Speaker.) 21 A. Yes, possiblythatwasthe intention. Ido
7 BYMR. BURN: 77 not dismiss this as a possibility, sir.
1105 1107
12:27:22 1 Q. --enough to satisfy yourself that thiswas [12:30:13 1 Q. Thank you.
2 not an authentic document. But in terms of ) And just goback to your Witness Statement.
3 understanding who was responsible for the supposed act 3 Iwant tohave a quick look at Paragraph 21 of your
4 of forgery, it doesn't begin to approach an 4 Firstliitness Statement.
12:27:33 5 appropriate analysis, does it? 12:30:28 5 Youindicate therethat youdiscussed
6 And you can see now the note that you 6 studies and technical reports that you needed as part
7 missed, that the personwhoput thison the file the 7 of your investigation, and you did various things.
g dayafter it isdatedisMr. Bucelato. Youcan see § You say that--you asked SINAC-ACOPAC, the Labor Office
9 that. g of SINAC, todetermine whether there was a forest on
12:27:4810 So, your inquiries for the forgery you | 12:30:5710 theproject site. Yousay that youwent to the
11 1identifiedhave tobeginwithMr. Bucelato, don't 11 Nationallietlands Programwithin SINAC-MINAE toask
17 they? That's the only competent, reasonable way for 17 themtosendthe technical criteriaonwhether there
13 you to execute your duties; right? 13 werewetlands on the property, and you asked themto
14 A. No, that isnot correct. Inmyopinion, 14 take soil samples of the project site.
12:98:1415 Mr. Bucelatohadno interest inusingafalsified 12:31:2015 All of that's correct?
16 document. This falsified--afalsifieddocument, 16 A. Yes, it'scorrect.
17 according to Costa Rican legislation, is to obtaina 17 Q. Andyousaythat the reference to INTAwas
18 benefit. 18 related to the Soil Use Handling and Conservation Act,
19 Inthiscase, thedocument wouldonlybe 19 Number 7779,
12:28:3270 beneficial to the Las Olas Project, becausewhat is | 19:31:4120 lle see that's at the end of that paragraph?
91 statedhereisinfavorof that project. So, one 21 A. Yes, that'scorrect.
99 could not think that Mr. Bucelato would have submitted 2 Q. Perhaps if you could turntoTab22 in
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12:31:55 1 Volumel. ThisisExhibitC-116. Whileyou're 12:35:21 1 Q. Ifyoucouldjustgobacktothethirdpage
2 findingit, I'11justconfirmthatthisis18thMarch 2 of that report, you'll see halfway down the page isa
3 2011 SINAC Inspection Report. 3 section, "Cuarto."
i Now, thisisthe report submittedby Jorge i liould youagree withme that thisparagraph
12:32:22 5 Gamboa Elizondo from the National Wetlands Project. |[12:35:4¢ 5 indicates that the Municipality has been carrying out
6 I'dlikeyoutogoalittlewayintothe 6 pipingworkinthe southernportionof the property?
7 document--I think the number that's stamped at the top 7 Do yousee that?
8 thereis000039. Might be 38, but I thinkit's 39. 8 And you see the reference to that work,
9 Now, yousee that there'saconclusionthat 9 according to interviews, being intended to dry out
12:37:5810 therewasapalustrinewetlandbeingaffectedbythe | 12:36:0410 allegedwetlands. Doyouseethat?
11 construction of & drainage and sewage canal. 11 A. VYes, Ido. Thisparagraphisa
17 Now, that'snot consistent with the report 17 transcriptionof the ACOPAC of 3-1-2003 letter to
13 fromSINACof 16th July 2010 towhichwe referred, the 13 which we made reference, and we discussed this matter
14 onemade byMr. Bogantes andMr. Manfredi, the 14 & moment ago.
12:33:2815 Document C-72. There's an inconsistency there, you'd | 17:36:2315 The people from the Wetlands Program is
16 accept. 16 referring to the previous letter of ACOPAC where they
17 I think you've alreadyaccepted that there 17 had made this reference.
13 aremultiple SINAC reportssayingthereareno 18 Q. Thatdidyoudotoinvestigate the
19 wetlands. There's one that says there's a possibility 19 Municipality's work and its impact on the site?
12:33:4020 of wetlands. There's one that refers toapparently | 12:36:4620 A. TIdon'thavetoexplainitonceagain, butl
91 havingwetlands. Andnowwe have alist that I think 91 had already answered this question, because regarding
99 you were referring to earlier, something from the 99 this letter, we had already previously spoken with
1109 1111
12:33:49 1 National Wetlands Program saying that there are |[12:36:56 1 you, theattorney. Youhadaskedabout the
2 palustrine wetlands being affected by the construction ) investigation we had made--
3 of the drainage and sewage canal. 3 PRESIDENT SIQUEIROS: Please reply to the
i A. Yes. These reports seen--as Iwas telling 4 question that Mr. Burn has asked.
12:34:18 5 you a moment ago--looked at then--just froma simple  [12:37:12 5 THE WITNESS: Yes.
¢ point of view, they seem, in effect, to be 6 Ineffect, because of that indication, we
7 contradicting one another. But during the criminal 7 asked theMunicipality if theyhad carriedout any
g investigation, the prosecutor must--prosecutor must 8 kindofworkwithintheproperty. Theyansweredthat
9 weightheevidence tosee the likelihood of a crime g theworkhadbeencarriedout outside of the property
12:34:3910 being committed. 12:37:2810 to channel rainwater going towards that place which,
11 Anditisthenwhenyoudecidewhenis 11 if T remember correctly, is called (in Spanish.)
17 the--orwhenyouevaluate whenwas the dateor the 1 BYMR. BURN:
13 site when they were issued, the people who issued 13 Q. Now, another one of the inquiries you
14 them, their jurisdiction, and then you make a decision 14 commissionedwaswith INTA. If youturntoTab25in
12:34:5515 at that point--or at this point, wemade adecision | 17:37:5715 Volume I, this is Exhibit C-124,
16 that made us have to look at environmental principles. 16 Before that--Ijustneglected toaskthis
17 And it was then, at that point, that we 17 whenwe were touchingon the Municipality. Did your
18 considered that there was the probability thata 18 office make a written request to the Municipality for
19 wetlanddrainage crime hadbeen committed and the 19 copies of its documents?
12:35:1300 Ppossibility that that wetland did exist, in effect, and| 17.38:3920 A. Of which documents? Which documents do you
91 that it wasbeing impacted when thisworkwas being 91 refer to, sir?
99 carriedout. 2 Q. The documents relating to the Las Olas site
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12:38:46 1 and the Municipality's dealings with the developers |12:41:52 1 tomyownexperience. Thoseare the onesthatusually
2 over time. Didyoumake any sort of written request ) aredefinedaspartof awetland.
3 of that sort? 3 So, inthis case, the conclusion that INTA
i A. Ithinkthat we did make a request to find { 1isreferringtoisthat theymight not be typical ofa
12:39:04 5 out if there were construction permits granted by the |[12:42:05 5 wetland, but theydohave tobear inmind the
6 Municipality. ¢ historical moment when the inspection is done by INTA,
7 Q. And specifically about the piping work we've 7 Andthatisat thatpoint--well, Itookthe gentleman
8 seenreferenceto, didyoumakeany requests for g fromINTAtothat sitepersonally. Andat that
9 documents relating to that piping work? g specific point, the site had been filled
12:39:2510 A. Iseemtorecall thatwedidask that they 12:42:2710 substantially.
11 indicateif, ineffect, theyhadcarriedoutanykind 1 So, allof theseelementswereweighedat
17 of pipe-laying. 17 the time when the decision was made.
13 Q. I'msurewe'veseentherecordscome into 13 Q. So, ineffect, what you'resayingisyou
14 theArbitration, butwecanpickup later about that. 14 knew better than the experts about soil quality, and
12:39:4715 Turningback toExhibit C-124, the INTA | 19.49:3715 you could just ignore their report; right?
16 report, youwent tothembecause youknew, didn't you, 16 A. No, I'mnot saying that. What I'msayingis
17 that youwantedtoestablishwhether ornot therewas 17 thatintheNationalWetlands Programreport,
14 awetland; one of the mandatory elements was that 1§ reference ismade to the existence of soils that can
19 therewas the requisite quality of soil inthe areas 19 classify the site as a wetland.
12:40:0220 on the site; that's right? 12:42:5920 0. Right. But--Ithinkyoucansee the
21 A. Correct. 91 specialists, INTA, the agency dealing with soils
2 Q. And then you can see, on Page 8 of that 99 classification across the country, have said quite
1113 1115
12:40:13 1 report, INTA recording its conclusions after it's 12:43:09 1 clearly to you, there's no evidence--no evidence of
2 undertaken its analysis. 2 soil of the right quality existing on site.
3 And you can see, Paragraph 5, in 3 And you took--youmade a call to ignore that
4 "Conclusions," that they conclude that there is--they 4 findingandpursueMr. AvenandMr. Damjanac,
12:40:39 5 donot see any evidence of soil that is typical of 12:43:25 5 regardlessofthe fact thatoneof themandatory
¢ wetlandareas. 6 elementsof theoffense was the evidence that youhad
7 Do you see that? 7 commissioned showed it was not there.
8 A. Correct. Ido. 8 That was your judgment, wasn't it?
9 Q. So, that ought to terminate your entire 9 A, Yes. As I mentioned before, when weighing
12:40:5610 1investigation in relation to wetlands matters, no? 12:43:4610 the evidence--that is, when the Public Prosecutor's
11 That's theend. 11 Office weighed the evidence, we took into account the
Y] A. No, sir. Thisdocument was onemore 17 investigation of the National Wetlands Program, which
13 document that the Prosecutor's 0ffice had to analyze 13 was completely credible to us at that point.
14 aspart of the investigation. And they took these 14 And based on that, we made the decision
12:41:2215 opportunities inwhich I spoke about whenthe 12:44:0115 to--to present charges, because we were sure that it
16 document--I indicated that the context in which it is 16 was very--that it showed probability. And with that,
17 1issuedhas tobe analyzed, the conclusion that is 17 we were able to continue progressing, and that's when
18 Dbeing issued. 18 we brought this to trial.
19 Andinthiscase, thelletlandsNational 19 This was assessed by an independent--that
12:41:3800 Program, whenitissuesitsreport, statesthatthere | 17.44.1g)0 arenotpartoftheProsecutor'sOffice. Theirrole
91 arehydricsoils, whichare theonesthatarenormally 91 1s independent within the Judiciary Branch, and so,
99 required, according to the requlations and according 97 this weighing of the analysis was carried out.
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12:44:33 1 Q. Just thinking about the criminal trial 12:47:20 1 procedurehave tobeable tobenefit fromthat
2 itself, you'll recall--because you were there; you ) possibility.
3 wereoneof theprotagonists--that at theendof the 3 Now, it was not anarbitrarydecision. At
4 trial, therewasanadjournment, andthen the judge 4 thatpoint, Ianalyzedcase law, appeals, courtsinmy
12:44:57 5 hadamedical issuewith respect to some surgeryon 12:47:31 5 country, case lawwhich stated that evenwhen appeal
¢ hishand, and he wasnot able to return on the § courtsobservethat thisten-dayrulehasbeen
7 scheduleddate. 7 violated, evenwhen there's been agreement by the
8 Now, you'll recall Mr. Aven's counsel, g parties, theyorder the annulment of the procedure
g Mr.Morera, askedyoutoagree tofindanother judge 9 Dbecause there'sbeenaviolationof the Principle of
12:45:1110 totake over the case. Yourejected that request, 12:47:4810 ContradictionorthePrincipleof the Presenceof the
11 didn't you? 11 Judge in the discussions.
17 A. Ineffect, I rejected that request because 1 Q. M. Martinez, that is absolutely fanciful,
13 within Costa Rican legislation, there is a requlation 13 1isn'tit? YourideathattheStateinacriminal
14 thatstatesthat if it ismore than tenbusiness days 14 matterneedstobeprotected fromsome sort of
12:45:3315 that thetrial adjourns, thenthepreviousmaterial | 1).48.0815 prejudice in relation to a continuation is, frankly,
16 hastobeannulled. So, within CostaRican law, we 16 ludicrous.
17 cannot replace a judge who has been present throughout 17 You have no--nothing to protect yourself
1g allthecross-examination, whohasbeenableto 18 fromexceptthedifficultiesof whatwouldotherwise
19 intervene, to participate, to listen to the 19 beafailedtrial. You just wanted touse this rule
12:45:5000 Parties--ortohearthePartiesdirectly, toreplace | 19.48:949¢ 1inorder to capsize the first trial inwhich youhad
91 himwhenall of this has, happened so that only with 91 failedtoprove your case and have another go and keep
99 thevideos, the second judge makesadecision. Hecan 99 everything qoing against Mr. Aven.
1117 1119
12:46:05 1 hear what the Parties say. But if he hasany 12:48:33 1 That's the fair way of understanding your
2 questions, he cannot ask for clarification. 9 decision to reject the request to waive the ten-day
3 So, according to our procedural law, these 3 rule; correct?
4 requlationsare clear. Theygovern the criminal i A. No, sir. Icannot agreewith your
12:46:16 5 processinthewholeprocess throughdebate, 12:48:51 5 assertion, because the prosecutor's not the only
¢ examination, cross-examination, et cetera. ¢ procedural party that is there. During the
7 So, the request byMr. Morerawas 7 discussions, there are many more parties to the
8 simply--completely crazy, and I'm sorry to say that. 8 procedure. There'sthevictim, for instance, and
9 Q. Butyoualsorejectedthewaivingof the o other typesof crime. Andeveninthis type of crime
12:46:3010 ten-dayrule. That'sarulethat'stheretoprotect 12:49:0810 where the victim is represented by the
11 defendants from criminal proceedings continuing on 11 Attorney General's Office of the Republic.
17 adinfinitum. Yourejected that request aswell, 1 Inaddition, thetrial wehaddoneupto
13 didn't you? 13 then, at least theway I or our office had seenit, is
1 A. Yes, correct. I rejected the request made 14 thatwehadmanagedto showthe factsthat wewere
12:46:4915 by Mr. Morera also to continue after the ten days 12:49:2415 attributing to the Defendants. Inthat procedural
16 because, obviously, that rule isone which, inmy 16 stage, I, more thananyone, was interested inhaving
17 opinion, isnotaimedatonlyprotectingdefendants 17 thisprocedure conclude. Ihad twoopentrials. I
18 butalsotoprotectall thepartiesintheprocedure. 18 Wwasgoing fromoneplace to theother.
19 The rules established within the Costa Rican 19 So, the criminal procedure that was being
12:47:1220 criminal code, fromthat point of view, thepointof | 19.49.3979 carriedout inQuepos comes toanend. However, the
91 viewof theseprinciples, havenotbeenaimedat 71 problem is that there were no--there was no quarantee
99 protecting only the defendant; all the parties of the 97 that, giventhiswaivethatMr.Morerahasbeen
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12:49:54 1 requesting if there was a sentence against him, we  [12:52:13 1 Interpreters available?
2 didn'twanthimtothensay that that ten-day rule had ) MR. LEATHLEY: If youwish so, wecanbreak
3 beenviolated. 3 now. Andgivenwe have a--of course, inmy ignorance
4 I did not--T opposed this negotiation in 4 Thave forgotten, of course, the number of questions
12:50:05 5 order tohave anopportunity, because inany new 12:52:26 5 that will come from the Tribunal. So, we're very
¢ opportunity thatmight have arisenduring that 6 happy to wait until after the break.
7 procedure, we would have had to gowith the same 7 PRESIDENT SIQUEIR0S: You're fine? Okay.
g evidence that we'd already submitted. 8 So, Ithinkif the Court Reportersand
9 The Public Prosecutor's Office in my country g Interpretersarefine, thentheTribunal isfinewith
12:50:2210 cannot submit additional evidenceoncethechargeis | 19:52:4610 thataswell, of course. lie havemore staminabecause
11 brought. Once the chargewasbrought, thenthe Public 11 we haven't been probably working as hard as they have.
17 Prosecutor'sOffice cannot showmore evidence--or 1 So, please proceed, then.
13 cannot accept more evidence for better settlement. 13 MR. LEATHLEY: Thank you, sir.
1 So, that ruleof better settlement is 14 REDIRECT EXAMINATION
12:50:4915 normally reserved for the defense. And the attorneys | 17:53:0315 BY MR. LEATHLEY:
16 present here from Costa Rica know that. 16 0. And, Mr,Martinez, I justwanttoadda
17 Q. Allright. Well, I'mgrateful for your 17 couple of questions as far as--on behalf of
18 confirmation that the State would not, in fact, have 18 Costa Rica.
19 beenprejudiced; that it wouldbe confined to the 19 RegardingMr, Burn's questiononthe crime
12:50:5620 evidence already heard. 12:53:1620 charged in the criminal case, Iwould like to make
21 One last question toyou. Ithinkit'sone 71 reference tothe document whichisinTab 33, whichis
99 last question; does depend on your answer, I guess. 79 there in your bundle,
1121 1123
12:51:02 1 But--one last question to you, Mr. Martinez: If 12:53:37 1 A. Theprosecutor's charge?
2 Mr.Avenhadbeenchargedwithamisdemeanor offense ) Q. Yes. Canyousee thisdocument? Did you
3 forwhichafinewouldhave beenthemaximumpenalty, 3 findit? Do youhave it there before you?
4 youcouldn'thave sought hisextraditionbywayofan 4 A. Yes, Ido.
12:51:21 5 INTERPOL Red Notice, could you? 12:53:47 5 Q. Couldyougotothe last page? What is the
6 A. Correct. Inorder toproceedwith thisRed ¢ date of this document?
7 Notice, the crime that is being investigated needs to 7 A. October 21, 2011.
§ be punishable by prison. 8 Q. CouldyougotoParagraphb, fifth
9 MR. BURN: Thank you. I have no further 9 paragraph? Ithinkit'sonPaged.
12:51:3910 questions. 12:54:0810 A, TYes.
1 PRESIDENT SIQUEIROS: Before determining 1 Q. And could you please read that Paragraph 5.
17 whether we're going to take abreak for lunchat this 17 Letusbeginat themiddle of the paragraph, or rather
13 time, do you expect to do some redirect, Mr. Leathley? 13 the first half of the paragraph. Could you read it
14 MR, LEATHLEY: Thank you, sir. Yes, I do. 14 aloud?
12:51:5215 Icanbefinishedbeforelo'clock. So--infact, 12:54:9715 A. It says, "Without specifying a precise date,
16 maybe even quicker than that. Fiveminutes. 16 but since April 2009, the accused, David Richard Aven,
17 PRESIDENT SIQUEIR0S: If the Court Reporters 17 onthebasisof the residential condominiumand the
19 andInterpretersareavailable for theseadditional 18 ownersof the lots that hadbeen on the property, Plot
19 five, tenminutes? 19 6-142646, indicated that the gradual fillingof the
12:52:0620 And there will be some questions onthepart | 19.54:5070 wetland that isinthewest of the Project since these
91 of the Tribunal aswell, so, we will have to take that 91 actions increased in--between November 2010 and
99 into account. Are the Court Reportersand 97 February2011."
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12:55:01 1 Q. Thilst you've been reading, I've been 12:58:21 1 an attorney at that point during the criminal process?
2 corrected by my colleaque that this is also translated ) A. He was represented by attorneys from the
3 behind Tab 34 of your folder into English. And the 3 moment inwhichwebegantheinquiry. Thatis,
4 purpose of my questionwas toread it onto the record. 4 throughout the whole criminal procedure, he has been
12:55:19 5 But--so0, youdon't havetoreaditall, 12:58:35 5 represented by an attorney at law.
§ Dbecause the document is already in the recordin 6 Q. Tonlyhaveonemorequestion. Couldyougo
7 English, so that you can stop there. 7 toTab25.
8 But my question is--and could you read 8 A. Yes, sir.
9 Paragraph 6 and 7, please? 9 Q. ThatistheletterbyINTA.
12:55:4110 A. Aloud? 12:58:5310 A. TI'msorry. Idon'thave the reference for
1 Q. No, just toyourself. 11 the record.
12 A. Yes, sir. 1 MR. BURN: C-124.
13 Q. Having read these paragraphs, can you say 13 MR. LEATHLEY: Thank you.
14 when, inwhichyears, theseeventsthat were thebasis 1 BY MR. LEATHLEY:
12:56:2715 of the charge happened? 12:59:1715 Q. Do you remember this document from Mr.
16 A. From April 2009--or rather, only from--on 16 Burn'squestions?
17 the basis of this last paragraph? 17 A. Yes, Ido.
18 Q. No, sorry. Paragraphsb, 6, and7, the 18 Q. Andif I take you toParagraph b on the page
19 dates there. 19 thathasthe Number 8.
12:56:4490 A. Tell, with regard to Paragraph 5, they state | 19.59:360 A, Yes,
91 herethat itbeganinApril 2009, but that this 1 Q. You were being asked questions about INTA's
99 1increased--that is, these filling tasks increased 97 conclusions, and you've made reference to another soil
1125 1127
12:56:58 1 between November 2010 and February 2011. 12:59:48 1 test that you took into account.
2 Andwithregardtothe factsattributedto ) Could youexpandonwhat youwere talking
3 Mr.Damjanac, those facts relatedwiththe illegal 3 about?
4 loggingoftrees, that isbhetweenNovemberand i A. Yes. Thereference tothe typeof soil is
12:57:15 5 December 2010, other events inOctober 2011, anda 12:59:59 5 1inthe report prepared by the National Wetlands
6 specific one on September 9, 2011. 6 Program, where they state that they're hydricor
7 Q. Thank you very much. 7 water-typesoils.
8 Mr.Martinez, intheCostaRicancriminal 8 MR. LEATHLEY: Idon'thaveanyother
9 procedure, the prosecutor's opinion links the judge? 9 questions.
12:57:3610 A. No. That the Prosecutor's Office--what it 01:00:1410 PRESIDENT SIQUEIR0S: Okay. Pedro?
11 does isposealegal hypothesis. Then the judge can 11 QUESTIONS FROM THE TRIBUNAL
17 qualifythatif theeventsthathavebeenchargedare 12 ARBITRATOR NIKKEN: Mr. Martinez--and I
13 under another standard. 13 understood, but please confirmthis forme, if, with
14 S0, the legal qualification then by the 14 regard to the investigation that you led up,
12:57:5415 Prosecutor's Office is one that is done--if I 01:00:4915 conceptually speaking, did you consider that the
16 may--it'sof a temporary nature. And thenit's the 16 conception of wetlands does not necessarily correspond
17 Judge who makes a decision regarding the legal issues. 17 toalWPA? Is--do youunderstand that--or should I
18 lle have something that says that what are 19 understand that there canbe wetlands that are not
19 charged are facts and not legal qualifications. 19 withinawildlife-protected area?
12:58:1320 Q. Thank you. 01:01:1520 THEWITNESS: Thatiscorrect.
21 Mr.Martinez, do youknow--anddon'tworry 1 ARBITRATOR NIKKEN: There's another thing.
99 1f you don't remember--if Mr. Aven was represented by 97 It'sreallyacomment, notaquestion. AndIwonder
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01:01:25 1 1ifit'sintherecord. 01:05:27 1 Attorney General's Office.
2 The note from 25 March, 2008, sent by fax ) Just to clarify, there are two agencies.
3 from Architect Madrigal to Gerardo Chavarria, which 3 OneistheOfficeof the Public Prosecutors, whichis
4 thenindicatedthat theprojectwasnotwithinaWPa, 4 undertheJudicial Branch. Andthenthe
01:01:49 5 Andthisisfor the Parties. The sentence, |[(1:05:39 5 Attorney General's Office, which is like the Attorney
6 "Thepropertyisnotwithinanywildlife-protected ¢ of the State.
7 area,"isinaresponse--well, that Mr. Chavarria 7 From2005 to 2008, I worked in the criminal
§ asked the Architect Madrigal. But the note sent by § sectionwithregardtoenvironmental claims. Iwasan
o Architect Madrigal to Mr. Chavarria, well, that could g assistant to the coordinator of the criminal
01:02:2010 helpusseewithinwhat contextwildlife-protected 01:06:0210 department of the State--or excuse me, the
11 area wasused. 11 Attorney General's Office.
12 I'dlike toknowif that's in the record. 1 ARBITRATORBAKER: So, if Iunderstandyour
13 MR. BURN: We think--we think the answer is 13 answer correctly, prior to 2005, you had not been
14 no, but we can double-check that. Te think that is 14 involved in the environmental leqal practice; is that
01:02:5415 notintherecord. 01:06:1915 correct?
16 ARBITRATOR NIKKEN: Okay. 16 THEWITNESS: Thatiscorrect.
17 MR. LEATHLEY: Iwouldliketoconfirmit, 17 ARBITRATOR BAKER: Andwhen youwent towork
18 sir, if I may? 18 fortheAttorneyGeneralinthecriminal divisionand
19 PRESIDENT SIQUEIROS: Just for the record, 19 begantodealwithenvironmentalmatters, whatisthe
01:03:0500 the document to which Arbitrator Nikken is referring | (1.06:3720 difference, briefly, between what the
91 toisC-48, whichis inTab Number 6 of this 71 Attorney General's Offices does and the Public
99 Cross-examination bundle. 7 Prosecutor's Office?
1129 1131
01:03:41 1 Bny further questions, Mr. Nikken? No? 01:06:54 1 THE WITNESS: Yes. lWell, let mebeginwith
2 Mr. Baker? 2 the Prosecutor's Office.
3 ARBITRATOR BAKER: Thank you, Chairman. 3 The Prosecutor's Office carries out criminal
i Mr. Martinez, how long have youbeena 4 1investigationsinadirect fashion. Whenthereisa
01:03:53 5 prosecutor? 01:07:08 5 complaint, then the Prosecutor's Office takesall
6 THE WITNESS: Ibeganasaprosecutor in 6 stepstoinvestigatewhetheracrimehasbeen
7 February 2008. Well, eight years, practically. 7 committed, who committed it, when, where; and finally,
§ Nine--in a few months, it'll be nine. § itmakesadecisiononwhetheritwill filean
9 ARBITRATORBAKER: Andwhatwereyoudoing g Accusationortoshelvethefileortodismissit.
01:04:2210 before you became a prosecutor? 01:07:3310 And then it will go forward throughout the
i THEWITNESS: Verywell. I'manattorney 11 proceedings, all phases, the arquments phase, and then
17 sinceAuqust 2001, I'vebeena lawyer for 15 years. 17 thereafter, appealsorcriminal sentencing. Andthe
13 Initially, Iworkedsome twoyearsina 13 Attorney General's Office, with regard to
14 firm, litigating. Therefore, Ibegantoworkinthe 14 environmental matters, has the representation of the
01:04:5315 MinistryofFinance, in2003, asapublicservant. I | p1:07:5615 victim. Andso, that isthevictim, as such.
16 wasthere foralmostayear. 16 And as the victim, in criminal matters,
17 Then I worked in another ministry, which was 17 well, they must file the criminal complaint, which is
18 theMinistryof Justice, intheOfficeof Social 18 asubsidiaryAccusationorparallel totheone
19 Adaptation, which 1is an agency devoted to supervising 19 presentedby the Prosecutor'sOfficeandalsoitis
01:05:1520 those people who have been convicted. 01:08:2120 incumbent uponthemtoalsofilethecivilaction for
21 And since 2005, until I went towork for the 91 reparationwhich couldbe linked to any criminal
79 Prosecutor's Office, I worked at the 97 conviction.




Sheet 35

1132

1134

01:08:30 1 So, thecivil and the penal action that goes | 01:11:27 1 1investigation onthe front end or the public

2 forward; once the Prosecutor's 0ffice has finished and ) prosecutor's decision on what charges to bring.

3 has an Accusation, then, thereafter, the 3 Do Ihave that right?

4 Attorney General's Office--well, may intervene as a 4 THEWITNESS: That iscorrect.
01:08:49 5 party. And so, they will also accompany the |(1:11:46 5 ARBITRATORBAKER: So, whenyoubecame a

§ Prosecutor's 0ffice throughout the phases that I just 6 member of the Public Prosecutor's Office--and before I

7 laidout for you. 7 gothere, actually, howdoes that happen? Do you

8 ARBITRATOR BAKER: So, one of the key § apply? Areyouappointedby the Judicial Branch? Is

o differences that I understand from your answer between g it appointedby the Political Branch? How does one
01:09:0210 thetwoisthatinthePublicProsecutor'sOffice, the | (1:12:0010 become a public prosecutor in Costa Rica?

11 attorney--or the publicprosecutor actsashisown 11 THEWITNESS: Verywell. The Prosecutor's

17 1investigating agent, which he does not in the 17 Officeisunder theJudicial Branch. Itisunder the

13 Attorney General's Office; is that correct? 13 Judicial Branch.

14 THE WITNESS: The Attorney General'sOffice 1 Tobeaprosecutorat that time, andto
01:09:3015 can carry out investigations, but it's not normal for | p1.19:9515 date, there are exams, very rigorous exams, given by

16 it to conduct investigations. 16 theProsecutor'sOffice, where youmust show your

17 The Public Prosecutor's Office does using 17 knowledge of criminal law, special laws, andalso

18 technical agencies inorder to figure out who's 18 criminalprocedure.

19 responsible forthecrime, aninstitutionthat is 19 Thereafter, if you pass the exam stage, then
01:09:5000 called the Bureau of Judicial Investigation. They 01:12:5320 You canhave access toapost. Then youmust go

9] haveexperts, investigators fromdifferent 91 through some training, which lasts about a year--well,

99 disciplines. 99 Ithinkat that time, it wasabout sixmonths. I

1133 1135

01:09:58 1 ARBITRATOR BAKER: So, before becominga 01:13:03 1 thinkit'snowayear.

2 public prosecutor, while youwere still at the 2 Duringthatperiod, youreceive training

3 Attorney General's Office, did you conduct any such 3 from prosecutors who have a great deal of knowledge,

4 investigations yourself? 4 andyoureceivetraining fromthesepeople in
01:10:14 5 THE WITNESS: No. When I was at the [(1:13:20 5 procedural matters, investigative matters,

6 Attorney General's Office, I did not conduct any kind ¢ criminalistics, forensicmatters, criminal matters.

7 of investigation. Whatwedidis--tosomeextent, we 7 Andso, once youreceive this training, you

g verifiedthat the steps takenby the Prosecutor's g aretheneligible tobe givena post throughout the

9 Officewere correct when we wanted to file civil 9 nation. Andthat appointment depends on the grade
01:10:3510 actionoracriminal complaint, tomakesurethatthe | (1:13:4010 that yougot onyour exams and the grades that yougot

11 procedures followed--would allow for success. 11 during the trainingduring--well, the sixmonths,

1 So, we would review the Prosecutor's Office 17 there are different exams that are given. And so,

13 forsteps, without anycontrol over them, just tobe 13 this depends on the grades.

14 certainthatwhat theAttorneyGeneral'sOfficewas 1 Then someone is appointed, well, you go from
01:11:0015 accusing in, for example, this civil action, would be | p1:14:0215 the personwho gets the best grade, and then you go

16 successful in the criminal proceedings. 16 douwn, and then when there are no posts left, well,

17 ARBITRATOR BAKER: That's very helpful to 17 that's it.

13 me. 18 ARBITRATORBAKER: Andso, isoneentitled,

19 So, inotherwords if I have it correct, the 19 then, asacivil servant inthe Public Prosecutor's
01:11:1420 Attorney General's Office, you would review the public | (7.14:1320 Office, tohave that position for the rest of your

91 prosecutor's completed investigation and the Criminal 9] career unless you decide to change?

99 Complaint, but you would not participate in the 9 In other words, is the term of appointment,
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01:14:23 1 onceyouaregivenone, forever, likeitis forjudges [01:17:55 1 ARBITRATOR BAKER: So, sticking with the
2 1inmany countries? Or do youhave to be reappointed 2 number of investigations--and I would include both the
3 ona consecutive basis? 3 periodwhereyouwereat the Provincial Officeaswell
i THE WITNESS: No. Inmy country, there are 4 aswhen youmoved to San Jose--what percentage of
01:14:50 5 twoconcepts. Youcouldbetherewithtenureor 01:18:09 5 thosecasesactuallyledtothe filingof any formof
¢ without tenure. So, Iwent inin2008without tenure, ¢ criminal charge? Approximately.
7 andthen I got a tenured post in December 2013. And 7 THEWITNESS: It'sverydifficulttogive
8 nontenuredand tenured positions have nothingtodo § youanexact number. At that time, if you counted
g with being a lifelong judge or prosecutor. g them--well, it'snot data that I would think was
01:15:1810 llemust always be subject toadisciplinary | 01:18:5310 relevant for answering a question eight years later.
11 regime that governs any public servant in the country. 1 flell, myexperience indicates tome
17 If youcommit any kindof actionwhichmight cause you 17 throughout thistime thatmoreor less 50 percent of
13 tobedismissed, well, youcouldbedismissedif 13 these environmental proceedings end up with a formal
14 you'rea judge or prosecutor, if it'sproven that you 14 Accusation. Eventheonesinmyoffice, Icouldsay
01:15:4315 have committed wrongdoing. 01:19:1315 thatpracticallyhalf of themendupwitha formal
16 ARBITRATOR BAKER: So, letmenow turnto 16 Accusation.
17 when this case began. 17 The other 50 percent probablywill endup
18 How many investigations into environmental 18 witharequest fordismissal or--which is theway,
19 crimeshadyoudonebefore youbegan toinvestigate 19 usually, to shelve cases in my country.
01:16:0020 Mr. Aven? 01:19:3620 fle also have something called (in Spanish),
21 THE WITNESS: Verywell. Ican't give you an 91 which is something also like dismissal.
99 exact number of how many investigations I had 2 ARBITRATOR BAKER: So, of the 50 percent
1137 1139
01:16:17 1 conducted. But what Imust tell you--and togiveyou |[01:19:44 1 thatleadtothefilingof somecomplaint, what
2 somecontext, intheplaceswhere IThavebeencarrying 2 percentagesof thoseare felonycasesandwhat
3 out environmental crimes investigations, in 2009 and 3 percentage are misdemeanor cases, in your experience?
4 2010, I was conducting environmental investigations in i THEWITNESS: InCostaRica, wedon't have
01:16:37 5 aprovincewhichiscalledGuanacasteinCostaRica. {01:20:13 5 thiskindofclassificationbetween feloniesand
6 TheEnvironmental Prosecutor'sofficehadanoffice 6 misdemeanors. Well, maybe we call them infractions.
7 therewhere all kinds of environmental crimes are 7 Allcrimesthatwedealwitheitherhave
g investigated. g penalties of prison or penalties of fines, but they're
9 The current practice is to--well, inthat g all crimes.
01:17:0010 office, theyget about 200 files a year. So, Iwould | (1:20:3910 But myinvestigation--
11 have less than that, but between 2009 and 2010, I may 11 ARBITRATOR BAKER: Let'sstickwiththat
17 havehandled--beingmodest, 300 cases. Andthenasof 17 veryhelpful suggestion, because Iwant toputitin
13 2011, where I went into the Environmental Prosecutor's 13 the rightcontext.
14 office, it'saspecial Prosecutor'sOffice that has 1 Howmany of those 50 percent of those cases
01:17:2415 1tsheadquarters in San Jose, and it only looks at 01:20:5015 that led to a charge were cases resolvable by fines
16 cases fromdifferent jurisdictions throughout the 16 andhowmanywere resolvablewiththepossibilityofa
17 country, but more complex cases. 17 prisonterm?
18 In the Provincial Offices in Guanacaste, 18 THE WITNESS: Idon't have datato give you
19 therearecomplexmatters, cases, but thereare less 19 a percentage, sir.
01:17:4470 complicated cases and not necessarily dealing with the | (71.21:2920 What I can tell you, the kinds of crimes
91 veryspecializedlaws that are about theenvironment 71 thatleadtoafineinour laws--well, thereare 110
79 1in CostaRica. 99 environmental crimes. 0f those110, 90of thoseare
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01:21:48 1 penalized with prison, and the rest with fines. 01:25:18 1 Of the other ones that you could remember
2 Most crimes that can be sanctioned with ) andmention, were they resolved by judgment or by
3 fineshave todowiththe fishinglaw, and the others 3 settlement between the parties, or a plea bargain, as
4 havetodowithforest law--no, excuseme, not inthe 4 wewouldsayhere?
01:22:06 5 forest law, 01:25:43 5 THE WITNESS: Well, in environmental crimes,
6 There are--it's--I'm just talking § most--alargepercentage--averyhighpercentageof
7 about--well, for fines, it's--it's just fishingand a 7 the criminal proceedings have to do with environmental
8 fewothers. Butmost of them, actually, have g matters, areresolvedwithalternativemeasures. I
9 sanctions which include prison. g don'thaveexactdata, but myexperienceindicatesto
01:22:2410 ARBITRATOR BAKER: Letme see if I canget 01:26:0010 me that very few proceedings get to trial, because
11 attheinformationthisway: Inyourpersonal 11 usually the parties negotiate. Usually they
17 experienceasamenber of the Public Prosecutor's 17 negotiate.
13 Offices, howmanycasesdidyoubringwherethe 13 InCostaRica, thereare three kinds of
14 punishment was for a prison sentence and the matters 14 figuresthat allow for negotiationwith regardto
01:22:4615 involved allegations of wetlands? 01:26:2015 these kinds of crimes: Conciliation, the suspension,
16 Other than the Aven case. 16 and the other, reparation--full reparation of damages.
17 THE WITNESS: Well, when Iwas inthe 17 90 to 95 percent of the criminal proceedings
18 province, Irememberacase thathadtodowitha 18 inwhichIhave presentedAccusations, theParties,
19 placecalledNosarainthe Province of Guanacaste, 19 theDefendantandhisorherattorney, andthevictim,
01:23:2720 where there was the accusation of filling a wetland, 01:26:4720 1inotherwords, the Attorney General's Office, we
91 where there was a gas station. I remember that in 9] reachanagreement inthisdocument that the Claimant
97 Nosara, there was another one because a house was 97 presented, there are some specific provisions which
1141 1143
01:23:41 1 built within a wetland. 01:27:02 1 obligeustoweighthreeaspectswithregardtothose
) In2010, at the--well, at thebeginningof 2 negotiations, andweuse themwhenwe reachan
3 2011, Ipersonallyaccused the owner of abusiness 3 agreement.
4 called"Pedregal" inCostaRica. liehadaone-year 4 fle consult with this when we are undertaking
01:24:03 5 trial, and this person was convicted. For seven |(1:27:19 5 negotiations, and we seek that the negotiations are in
¢ environmental crimes, actually. 6 keeping with these quidelines or our policy on that.
7 I'mstill working on a case known--well, for 7 ARBITRATOR BAKER: I'm going to switch
g constructingahighway. It'sontheborder between g subjects for a minute, Mr. Martinez.
9 CostaRicaandNicaragua. Wecall it "The (in 9 Do youhave apiece of paper andapenor
01:24:3310 Spanish) CostaRica." Well, the attorneys frommy 01:27:3510 somethingtowritewithin front of you? Itmayhelp
11 country have certainly heard of this, and has todo 11 youforwhatwe'reabout todo.
17 with the issue of wetlands. 1 Iwant totryanexercise, if we could, with
13 And just trying to remember--well, fouror 13 theChairman's indulgence, tohelpme make senseof
14 fivecasesthat I cantell you off the top of my head. 14 what is a very complicated fact pattern,
01:24:5215 But perhaps it's probably more because these are 01:27:5815 So, what I hope tocomeout with, just to
16 crimes that are quite frequent in my country. 16 tellyouwhereI'mgoing, isessentiallyachartwhich
17 ARBITRATOR BAKER: Again, sticking justwith 17 will have three columnsinit. Andinthe first
18 your personal experience in these typesof matters 18 column, I'dlike youto list for me the expert
19 which have the possibility of penal sentence, you told 19 agencies or investigative bodies or municipal bodies
01:25:0820 me about one conviction which involved seven | (7.98:2320 that you, as an experienced Environmental Prosecutor,
91 environmental crimes. Youmentioned two, perhaps 91 believe shouldbe consulted ina case where there is
99 three other cases, plus an ongoing one. 97 anallegation involving destruction of wetlands.
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01:28:41 1 Atop-to-bottomlist, if youwill, inthe |01:31:59 1 THE WITNESS: Yes, I understood.
) first columnof the chart of all of the expert ) PRESIDENT SIQUEIROS: What we're going todo
3 agenciesorexpertisethat youcouldcall uponinyour 3 now ishave a lunch break. During this time, inany
4 roleasaprosecutor tohelp youmake a determination 4 event, you'resequestered. So, youcannot consultor
01:28:55 5 as towhether or not a violation of environmental 01:32:12 5 talkwith any of the members of the teamon the side
¢ wetlands statutes has taken place. ¢ of CostaRica.
7 Does that make sense for Column1? 7 So, we'llhave our lunchbreak, andwhenwe
8 THE WITNESS: Correct. g comeback, wewill continuewithMr. Baker'sWitness
9 ARBITRATOR BAKER: Okay. So, takeaminute, 9 Statements.
01:29:1010 and just giveme your list. Anewmatter comestoyou | (1:32:3210 And obviously, meanwhile, you will be given
11 inyourfileandinvolvesanallegationof wetlands, 11 something toeat.
17 whoare you going topick up the phone and call? 12 THE WITNESS: Well, thank you.
13 Thich agencies? 13 MR. BURN: Justsoavoidanydifficulty--
1 PRESIDENT SIQUEIROS: Just for referenceof 14 PRESIDENT SIQUEIROS: Please.
01:30:1415 Court Reportersand Interpreters, onceMr. Baker 01:32:4215 MR. BURN: --thiscreatestheslightly
16 addresses the composition of this chart, we're going to 16 unusual requestmade fromthe Tribunal forMr.
17 takeabreak, because his examination may take 17 Martinez. Thereisnodifficultyinasking. I just
18 approximately 20 to 30 minutes more. 18 don'twantto--forusall toget intoanydifficulties
19 ARBITRATOR BAKER: And Chairman, I'm 19 with regard to sequestration.
01:30:3220 perfectly happy--because most of the substantial work| (71:32:5720 I assumed that Mr. Martinez should
9] thatI'veaskedthewitnesstodoisgoingtobein 91 understandthathe'snotgoingtobe looking thingsup
99 Columnl. So, asapractical matter, sincehe'sqgoing 97 onaphoneeither. It'snotthatwe--Iunderstand
1145 1147
01:30:43 1 tobe sequestered anyway, we can give himhomework | 01:33:06 1 whereMr. Baker's inquirygoes, but Iwouldn't want
2 over lunch, and he can continue towork while he's ) theretobeanydifficulty. So, Idon'twantthe
3 eatinghis luscious sandwich that I'msurewill be 3 witness to misunderstand and to think that he's also
4 providedforhim, and thenwe canreturntoa finished 4 meant to research the thing over the break.
01:30:58 5 chart on Columnl. 01:33:19 5 It's not because I want him to be right or
6 Sorry about that, Mr. Martinez. 6 wrong in the answer; it's just that it couldcreate
7 ant to do that? Yeah. 7 some difficulty with other matters that Mr. Baker may
8 So, as longas you're clear, because if you 8 qo to in his subsequent questions--or anyone.
9 canget for me--and this will give you a chance to 9 So, I think just the terms of the
01:31:1310 thinkabout it, too--themost complete list of the 01:33:3210 sequestration just need to be clear for the purposes
11 technical experts' expertise that youwould have 11 of thisexercise.
17 availabletoyoutoconsultwithabout acase 1 PRESIDENT SIQUEIROS: Just tobeperfectly
13 involvingwetlands. Andwe'll start fromtherewhen 13 clear, buthewill notberestrictedtoconsultingthe
14 we come back after lunch. 14 cross-bundle that you have presented in front of him.
01:31:3115 PRESIDENT SIQUEIROS: Just tomake sure: Mr.| p1:33:4515 MR.BURN: Yeah. Absolutelyfine.
16 Martinez, did you understand correctly what Mr. Baker 16 PRESIDENT SIQUEIROS: Okay. Do youhaveany
17 hasaskedof you? 17 objection to that, Mr. Leathley?
18 THEWITNESS: Yes, Iunderstand. It'squite 18 MR. LEATHLEY: No, sir.
19 clear. He wants a list of-- 19 PRESIDENT SIQUEIROS: Okay. Then simply for
01:31:5120 PRESIDENT SIQUEIROS: Of all these 01:33:5720 purposesof clarity, what has just been requestedby
91 specialized entities that you would consult if it were 91 theClaimants'counsel isthatinthisperiod, youmay
99 awetlands-related case. 97 consult the documents, your statements, and all the
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01:34:13 1 documents that are on file, the documents you've 02:46:12 1 BiologyDepartment inyourofficeorauniversity? I
2 received in the three binders. ) wasn't clear.
3 However, youmay not use your phone, nor may 3 THE WITNESS: It belongs to the judicial
4 you consult the Internet or any similar type of thing. 4 branch but not directly the Office of the Prosecutor.
01:34:27 5 THEWITNESS: Yes. That isunderstood, sir, [02:46:30 5 So, it'sthejudiciary, but notwiththeprosecutor,
¢ andIpromise tonotdowhat I'mnot supposedto. ¢ andtheycollaboratewithusinsomecriminal cases.
7 PRESIDENT SIQUEIR0S: lihen we break--it's?25 7 And it's initials of--it's the 0IJ.
8 minutesto?2o'clock; andwe returnat, shall we say, 8 ARBITRATOR BAKER: 0IJ, okay.
9 at20minutesto3:00? 9 And the secondone?
01:34:4610 MR. BURN: Couldwe--I'mjustmindful of the | 02:46:5710 THE WITNESS: The National WetlandsProgram.
11 marchingoftime. Woulditbepossibletomakeit 11 Wehavementionedthatafewtimestoday.
17 quarter past 2:00 or half past 2:00? Just worried 1 ARBITRATOR BAKER: And the third one?
13 about losingtime. 13 THE WITNESS: One could also resort to the
1 Ifyouthinkit'sbetterto-- 14 National Geographic Institute to obtain information on
01:35:0315 PRESIDENT SIQUEIROS: Icaneatafast 02:47:1415 theexistenceofawetlandinanygivenarea.
16 sandwich. I'mconcernedalsowiththerestof--the 16 ARBITRATOR BAKER: And the fourth?
17 Reporters, whichisnotonlylunch; it'salsoatrue 17 THEWITNESS: The fourthisaninstitution
1§ break. 19 knownastheUICN. UICNinEnglish. Theyhavea
19 Thank you. 19 National Registry of Classified Wetlands; in other
01:35:1620 (Whereupon, at 1:35 p.m., the Hearing was 02:47:43)0 words, areas that have alreadybeencategorizedor
91 adjourned until 2:40 p.m.) 91 classified as wetlands.
2 9 ARBITRATOR BAKER: And the fifth?
1149 1151
02:33:36 1 AFTERNOON SESSION 02:47:57 1 THE WITNESS: One couldalsoresort to INTA
2 PRESIDENT SIQUEIROS: Arewereadyto ) toobtain some information tolocateawetlandona
3 proceed? Okay. 3 site. INTAis another acronym that I believe you
i Are we ready to proceed, Mr. Martinez? 4 already have heard about.
02:44:57 5 THE WITNESS: Yes. 02:48:12 5 ARBITRATOR BRKER: And the sixth one?
6 PRESIDENT SIQUEIR0S: Please proceed. 6 THEWITNESS: Thesixthisaplaceoran
7 ARBITRATOR BAKER: Mr. Martinez, I hope you 7 institutionthatispartofthe0IJ. Thereare
8 hadagood lunchand some time left over after helping g certain research areas where they can find witnesses
9 meouthere. Howmanynamesdid you come upwith, 9 to determine the conditions of the site.
02:45:0610 firstofall, inour firstcolumn for our chart? 02:48:3510 Earlier I spokeabout the ForensicBiology
1 THEWITNESS: Thavesixinstitutionsand 11 Department. Thisother department is onemore of
17 one that is important, but it's not an institution. 17 criminal investigation. Andtheycouldhelp locate
13 One otherentry. 13 witnessesclosertoorneighborsof theareathat one
14 ARBITRATORBAKER: Okay. louldyoustart 14 wishestoclassify; and, thus, withthesewitnesses
02:45:3715 withthe first oneand tellme which one it is. 02:49:0115 andtheir statements, onemay learnabout the
16 THE WITNESS: The first institution from 16 conditions asassessedbyneighbors through their
17 which one could seek information about wetlands is the 17 observations of the site that is under investigation.
18 Forest Department--Science Department of the Office. 18 And Imentionthisbecauseasaprinciple in
19 There's a section there that's called Forensic Biology 19 cases which is the probational freedom situation--this
02:46:0020 Where currently studies are conducted, reports 02:49:2470 means thatwedon'thave givenevidence toprove
91 prepared to determine wetlands on a site. 91 everything. So, thisisasystemwhereit'sfree
2 ARBITRATOR BAKER: And this is theForensic 99 evidencethat allows us to showthingsbyanymeans
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02:49:42 1 possible provided the means is legal. 02:52:54 1 and interview witnesses.
) ARBITRATOR BAKER: Okay. So, asI 2 ARBITRATOR BAKER: Okay. So, letmestick
3 understandit, the first fiveareall institutesor 3 with the nontechnical participants first. So, your
4 organizationsthathavescientistsandexpertisein 4 boss, who sounds like a very experienced prosecutor,
02:49:57 5 wetlandsamong theirmembers, and the sixthone isan |[(2:53:08 5 does he have technical, scientific, or environmental
¢ 1investigative agency that helps collect fact witnesses ¢ training, or is he just an experienced prosecutor?
7 butdoesnotnecessarilyhaveexpertsinthefield; is 7 THE WITNESS: He isaprosecutor witha lot
§ that right? § of experience. He'sanattorney. Hedoesn't haveany
9 THEWITNESS: Yes, that isright, sir. g preparations or specific skills in any other
02:50:1810 ARBITRATORBAKER: Okay. Andyoumentioned | 07:53:3110 discipline, asfarasIknowatleast.
11 oneother that was not anagency or an institution, 11 ARBITRATOR BAKER: Andisitusual for you
17 That isthat? 17 tobeaccompanied by the head of your office toan
13 THE WITNESS: Always as part of the duty to 13 1initialsitevisit? Isthataroutinething?
14 investigate the site it isourpolicy inCostaRica, 1 THEWITNESS: No, it'sonacase-by-case
02:50:3915 when looking into environmental matters, for the 02:53:5215 basis, really.
16 Prosecutor to go to the site and observe the 16 Sometimes, given the distance of where the
17 conditions that exist there. So, the site inspections 17 siteislocatedorperhapsif somethingelsehastobe
18 for the investigation of criminal acts is necessary. 18 done, there have been occasions in which he
19 So, 1t'snot somuchaninstitution, 19 accompaniedme and other times and for other cases I
02:51:0120 actually, butitisanactivityoradutythatwe 02:54:09p0 accompaniedhim,
71 should add to these other institutions from which one 71 It's not a rule. Nor was there any special
99 could seek information. And that will help determine 97 reason forhimtoaccompanyme. Itwas just something
1153 1155
02:51:15 1 whetherornot there isawetland. 02:54:21 1 that happenedonthat occasion. Itwasjust
2 ARBITRATORBAKER: Okay. Stayingwiththat 2 coincidental really.
3 for just aminute. Howmany visits to the site did 3 ARBITRATOR BAKER: Do you remember if you
4 you personallymake? 4 askedhimorifheinvitedhimselfalongon the trip?
02:51:31°5 THEWITNESS: Inthiscase, two. 02:54:43 5 THE WITNESS: No, Idonot recall.
6 ARBITRATOR BAKER: Anddidyoutake anyone 6 ARBITRATOR BAKER: Just for comparison, how
7 fromyourofficeoranyof these other agencieswith 7 many times would you say you were accompanied on an
8 youoneitheroneof thosevisits? g investigation ina year by the head of your office?
9 THE WITNESS: Yes, indeed. Onthe visitsto 9 How many site visits?
02:51:4510 the site, I recall that at least onone of themIwas | (2:55:0710 THE WITNESS: That year I think we went to
11 accompaniedby the personwhowas at the time myboss, 11 ‘two sites together for inspection purposes. This one
17 Luis Diego Hernandez Araya. 17 inwhich he came withme he was accompanyingme; in
13 Thisprosecutorworks for the Office of the 13 otherwords, I was the one leading that case. And
14 Prosecutor. He'sbeenworkingsince 1998, andhewas 14 that very same year, I recall I accompaniedhimto
02:50:1015 the head of the Office. I wasalsoaccompanied by 02:55:2315 visitaproject knownastheMarcarenaTourist
16 Mr. Jorge Gamboa from the National Wetlands Program. 16 Project.
17 Hewaswithmeonbothvisits. 17 AsfarasIrecall, Mr.Manuel Ventura
18 Inaddition, therewasan INTAofficial, I 18 perhaps referred to this when he provided his witness
19 think, ononeof the twovisits, and I think there was 19 statement, and I also mention it.
02:50:4120 officials from the criminal investigation branch--from | (.55:4220 And at that time I accompaniedmyboss. And
91 the criminal system. They weren't perhaps technical, 91 that case is--presently I am managing it.
99 but we asked them to come with us tohelpus locate 9 ARBITRATORBAKER: Do you remember if itwas
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02:55:52 1 the firstorsecond trip tothe site that youmade 02:58:59 1 ForensicBiologyGroup foranypart of your
2 thatyourboss camewithyou? ) investigation?
3 THEWITNESS: Letmetryandrecall. I 3 THEWITNESS: No, sir. Thisdepartmentwas
4 don'tknowreallyyet if it was the first or second. 4 notconsultedbecauseat thatdateitdidn'tmeet the
02:56:16 5 Letmethinkaboutit. 02:59:22 5 aspect or we weren't considering wetlands. This
6 No, unfortunately, Icouldnot tell you. It ¢ department classifies wetlands--they started
7 wouldbe speculation. I'msure that hewaswithme on 7 recognizing or classifying wetlands only in 2014.
8 oneof thosevisits, but Idon't recallwhichone. g Before that they didn't do it.
9 lihat T would like to add, however, is that 9 ARBITRATOR BAKER: Okay. So, it'sanagency
02:56:3810 one took place inMarch and the other May. Twomonths | (7:59:3710 that'savailable to consult now but was not at the
11 away--two months between each of the two visits. 11 time?
12 ARBITRATORBAKER: Okay. So, let me take 12 THE WITNESS: At the time, no.
13 youback, then, tothecriminal investigative 13 ARBITRATOR BAKER: Okay.
14 individuals fromthe OIJ that were there. Are those 1 THEWITNESS: Theydidn'thaveexpertswho
02:57:0015 the folks that interviewed the equipment operators for | 7:59.5115 could determine that an area was a wetland.
16 you, ordidyoudo that yourself? 16 ARBITRATOR BAKER: Letme ask you the same
17 THE WITNESS: No. At that time when the 17 questionwith the second agency on your list, the
18 operatives were there, the investigators were with us. 18 Nationalletlands Program. Atanytimeduring your
19 Luis Diego and myself--Luis Diego Hernandez and 19 investigation of this wetlands case did you consult
02:57:3020 Myself, we asked investigators toplease tell the 03:00:0500 WwiththeNationalWetlands Programaspart of your
9] operativestoceasewiththeiractivities, thatthey 9] investigation?
99 cometoagivensector. 2 THE WITNESS: Correct. I did. They issued
1157 1159
02:57:42 1 Because that was an open site. So, 03:00:13 1 areport. Mr. Jorge Gamboawentwithustothe
2 actually, there was no possibility of having desks, et ) inspections, and he issued a report inwhichhe
3 cetera. So, weaskedthemtomove towardsagiven 3 indicated that in that site there was a palustrine
4 sector. Therewe identified them, and Luis Diego 4 wetland that wasbeingaffected by drainage and
02:57:59 5 Hernandez and myself interviewed them to try and 03:00:27 5 filling.
¢ determinewhohadgiventhemthe instructions forthe 6 ARBITRATORBAKER: Andwhat technical
7 work that they were carrying out. 7 apparatus did Mr. Gamboa bringwithhimat the site
8 ARBITRATOR BAKER: So, formywayof, § 1investigation to collect samples of the soils to make
9 perhaps, phrasing it in a simple fashion, that's the 9 those decisions?
02:58:1710 who, what, wherequestions, not the technical 03:00:4510 THE WITNESS: At that time when he did the
11 questions; right? 11 inspection, Mr. Diogenes Cubero from INTA went along.
12 THE WITNESS: The questionsweput to the 17 Andduring that specificvisit, the first visitwe
13 operatives? 13 did, no samples were taken.
1 ARBITRATOR BRKER: Yes, sir. 1 But after that Mr. Diogeneswent tothesite
02:58:3415 THEWITNESS: Yes, that'scorrect. Weasked| 3:01:0315 withMr. Gamboa, andhedid the samplinginthe
16 themabout all those otheraspectsastospace, time, 16 presence of Mr. Gamboa. So, Mr. Jorge was present
17 and manner, plus who was responsible. 17 whenthe sampleswere taken for the decision that INTA
18 ARBITRATORBAKER: Okay. So, letme take 19 took.
19 you back, then, to the beginning of your institutional 19 ARBITRATOR BAKER: And what was it that was
02:58:5020 list. 03:01:2020 seen at the first site investigation where no sampling
21 During this investigation into the wetlands, 91 wasdone that ledyoutodecide tomake the second
99 did you consult with the Forest Department or the 97 visit? lhat was--what were the technical experts
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03:01:33 1 saying that caused them to want to go back and do a 03:04:39 1 conditions on-site.
2 second visit? ) But the Prosecutor's Office was not--did not
3 THEWITNESS: Iremember thatat that 3 havetheobligationorright togivethisfilebecause
4 time--atleastMr. Gamboainhisopinion--becauseit 4 of the limitations that are inoneof the articlesof
03:01:52 5 1isa technical opinion--that somebody with training in |(3:04:57 5 the criminalcode.
¢ thelaw, suchasIam, couldonlysimplylistento 6 Asamatter of fact, if the Prosecutor in
7 him. ButMr. Gamboa said that on that site there was 7 the Public Prosecution Office gives access to people
8 vegetation or, rather, characteristic vegetation -- § whoarenot aparty, he or shewill have tobe
9 vegetation characteristic of wetland systems. And he g disciplined for having violated this right that the
03:02:1810 described--hegave somenamesthat forhimwere 03:05:1010 parties have that only they have access.
11 typical of wetland ecosystens. 1 ARBITRATORBAKER: Thankyouforthat
12 Also, Mr. Gamboa made reference to the water 17 helpful explanation,
13 conditions inthe areaon that site that were being 13 So, whatwas it that gaveMr. Gamboa the
14 eliminated through a kind of channel that was being 14 right, then, togooutandcollect records fromother
03:02:3715 builtorthatwasalreadymostlybuiltonthatsite. 03:05:2515 agencies as part of his process?
16 And then, as Imentioned, onthebasisof Mr, 16 THE WITNESS: I could give youmy opinionon
17 Gamboa's experience, the reference made to the 17 what Ithinkhetookintoaccount.
18 subject of soils. 18 I'would imagine that he wanted to get the
19 ARBITRATOR BAKER: So, after the sampling 19 background information--historical background on the
03:03:0020 Wwasdoneandyoustartedtocollectotherdocumentsas | (3.05:4920 conditions of the site. That ispart of hiswork,
9] partof your investigation, did youtransfer or make 91 which for me is something timely and appropriate.
99 available toMr. Gamboa or the folks at INTA any of 99 But, frankly, I cannot tell you if that was the
1161 1163
03:03:13 1 thedocumentaryevidence that youhadcollectedas  |03:05:57 1 specific reason why he decided to get these documents
2 partofyourinvestigationastopermitsorplans for 9 fromother offices of MINAE.
3 thebuildingof thedrainageareas, justasone 3 Maybe it had to do with some kind of
4 example? Idon't limit it tothat. That's just one 4 1institutional coordination or some kind of assurance
03:03:29 5 that's been talked about a lot here this morning. 03:06:15 5 regarding the results.
6 And I'mjust trying to find out if 6 But inanycase, that ismyopinion. I
7 Mr. Gamboa or colleaguesat INTAhadhad that 7 never spoke toMr. Gamboa on those terms to find out
§ informationavailabletothemaswellatthetime they § whyhehaddecidedtolook for information fromother
9 prepared the report and recommendation. 9 departments.
03:03:5110 THE WITNESS: The criminal investigation in | (3:06:3210 ARBITRATOR BAKER: Do we know whichspecific
11 CostaRicahascertainlimitations. Accessto 11 departments he may have consulted to know if it wasa
17 criminal records is limited only to the procedural 17 completeandthoroughexaminationof what might have
13 parties: thedefendant andhisdefense counsel, the 13 beenavailableeverywhere, or dowe--where wouldwe
14 victim, people bringing charges, these are--or 14 findthat toseewhat he lookedat?
03:04:1115 bringingsuits, if theseare individualsbringing 03:06:5515 THEWITNESS: Inthe report thatMr. Gamboa
16 suits. And inthis case, the request made to themdid 16 gaveusasaresultof thevisits, probably the
17 not come with the transfer of any documents fromthe 17 geographic reference that he hadat hisdisposal is
18 file. 18 there. That report is from2011--March 2011, if I
19 Idounderstand that Mr. Gamboa, aspart of 19 remember correctly. And maybe you could get relevant
03:04:2970 hisattributions, didcarryout some kindof 03:07:1320 information, then, onwhat--there, rather, onwhat
9] investigation inside MINAE to be able to collect 91 Mr. Gamboa reviewed to reach his conclusion.
99 reports from some other offices regarding the 2 ARBITRATORBAKER: Okay. So, let'sgoto
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03:07:22 1 the third entity, the National Geographic Institute. [03:09:46 1 studiedandidentified. Andinthiscase, fromour
2 Did you consult with them as part of your ) 1investigation, we could deduce easily that it was not
3 investigationastowhetherornot therewasawetland 3 awetlandthat hadalreadybeenpart of an
4 on-site or not? 4 1inventory--of aprior inventory. So, wewouldhave to
03:07:36 5 THEWITNESS: No, sir. At thatpoint, we |[(3:10:04 5 consult someonewithareplythatwealreadyknewthey
¢ didnot consult theNational Geographic Institute. § weregoingtosayno.
7 Basicallybecause we already had a report fromthe 7 So, Iput it in the list because there's
g National lietlands Program that confirmed the existence g certain impact--there have been cases where there is
g of awetland. g animpact regardingwetlands thatareinthe
03:07:5010 Inaddition, wehad somewitnesseswho 03:10:1710 1inventory.
11 indicated what were the conditions of the site before. 11 Amoment ago, I had talkedabout the case of
17 Thislist that Igaveyouisa listthat youcan 17 theownerof Pedregal, whereawetland impact--that
13 consultwithout having togo toeach one of the 13 1s, awetland had been impacted, a wetland that was
14 institutions. Because amoment ago I was saying that 14 alreadypartof the inventoryofwetlandsthat I
03:08:0915 inmycountry, there's aprinciple of evidentiary 03:10:3515 mentioned. It'scalledLagunaMadigral. Youcanlook
16 freedom. So, onedoesn'thave toaskeachoneof 16 foritif yousowish.
17 theseplaces. But toacertainextent, theycangive 17 ARBITRATORBAKER: Andjust somy record
18 information as long as there's any questions about the 18 wouldbecomplete, same questionwithregardto INTA.
19 existenceofawetlandonacertainsite. 19 Youtoldme that oneof their individualswaspresent
03:08:3220 ARBITRATOR BAKER: Yes. I'mgoingtocome | (3.1:47p0 duringone of the sitevisits. But just soI'llhave
9] ontothat inaminute. But let's just work our way 9] ithereinfrontofme, samequestionabout consulting
99 throughthe rest of the list so the recordisclear. 99 with thembefore the--during your investigation.
1165 1167
03:08:39 1 Because just so you'll know, when my | 03:11:01 1 THE WITNESS: Yes. Ineffect, there was
2 colleaguesandIareseizedwithhavingtodecidethis 2 consultation to INTA, and there's a report issued by
3 case, one of the things that'smost important for us 3 Mr. Diogenes Cubero within the criminal file.
4 isbeingabletomake senseof thishugevolume of i ARBITRATOR BAKER: Okay. So, now I want to
03:08:51 5 material that's surrounding us and getting taller day |03:11:12 5 turnto thepoint that youweremaking just before we
6 by day. ¢ finished the list about whowas consulted. Because
7 So, that's why I'm asking you these 7 it'smy understanding that nothing had been classified
§ questions. Because I'llhave it inoneplace, and I § asawetlandpreviouslybyanygovernmentalagencyon
9 cangoback tothispart of the record to help me work g thisparticular piece of property. Do I have that
03:09:0410 myway through the documents. So, I verymuch 03:11:3010 right? Prior to your investigation.
11 appreciate your assistance. 11 THE WITNESS: Before my investigation--well,
Y] So, the other agency was UICNN? Was that 17 thenwewereabletoobservethat thereweresome
13 right? Didyou consult with themas anypart of your 13 reports that had been issued by some officials from
14 1investigation into whether there were wetlands at the 14 MINAE, SINAC. But reports not for classification
03:09:1915 site? 03:11:5115 purposes; simply reports related to visits to the
16 THEWITNESS: No, sir, we didnot consult 16 site.
17 the IUCN. And, basically, we didnot consult IUCN 17 Those reports--when I made these
18 because thiswasnot awetland that hadbeen 18 requests--mainly to the National Wetlands Program and
19 classified before as such. 19 to INTA, werenot inthe file. And theywere provided
03:09:3420 The National Inventory of Wetlands is a list | ¢3.12.07p0 by the defendant whenwe did the inquiryinMay 2011.
91 ofwetlands thatwerealreadyclassifiedbefore. So, 91 May 6th, 2011, if I remember correctly.
99 1tisacatalogofwetlandsthathavealreadybeen 2 ARBITRATOR BAKER: But my point--my basic
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03:12:22 1 point, Ithink, isclear. Andthat is, prior toyour |03:15:12 1 thereport, andthepersonwhohadpreparedit.
) 1investigation starting, you were never able to 2 So, theanalysisimpliedobservingthe
3 determineifanybodyhadactuallyofficially 3 document, interviewing the person who had prepared it
4 classifiedanypiece of this propertyashavinga 4 tofindout about the conditions he or she had
03:12:37 5 wetland, Isn't that the case? 03:15:26 5 observed at the point when they had done the visit
6 THE WITNESS: Yes. Correct. Before ¢ beforepreparing the report and also consider the
7 beginning my investigation, there was no notification 7 chronologyof the impact that hadbeen documentedbya
g withinthefilethatapriorclassificationhadbeen g number ofinstitutions.
9 made. 9 Because 1t said there that it hadbequn in
03:12:5410 ARBITRATORBAKER: Okay. So, nowIneed | 03:15:4310 2009--inApril 2009, aswe just sawnow, and that it
11 your helpontheway inwhich youmade your decisions 11 continued for a certain given period of time.
17 to exercise your discretion as a prosecutor. 1 So, we needed to have an overall vision of
13 Help me understand, sir, the thought 13 thechronologyof the impact, the reports that werein
14 processes about receiving one report that classifies 14 the file when these reports had been prepared and
03:13:1615 anareaaspotentially meeting the definition of 03:16:0415 visitspriortothepreparationof thereports; andwe
16 wetlands and then other information that came to light 16 alsohadtotakeintoaccount--orwetookintoaccount
17 during the investigation showing that other agencies 17 amore in-depth study that was being carried out by
1g and other reports were prepared saying that there were 18 someone froman institution, whichis the National
19 nowetlands. 19 Tetlands Program, that they have large and
03:13:3420 Howdid youmake adecisionresolvingthat | (3.14:2420 long-lasting experience in that area.
91 1nconsistent information? Did you have--consult with 21 So, withall of that information, we had to
99 experts about that, or did you make the decision 97 makeadecision. fehad todecide if wewere going to
1169 171
03:13:46 1 yourselforinconsultationwithyourboss? Howdid |03:16:38 1 bringchargesor if we were going to ask that the file
) that come about? 9 befiled. Toacertainextent, we had twopositions,
3 THE WITNESS: Yes, I understand. 3 Dbut the decisionhas tobemade. Andin this case, we
i Inthis case, when the final analysis is 4 weighed, among other things, the precautionary
03:14:02 5 made tomake a decision, that isto issue the 03:16:56 5 principle that isunder our constitutionand legal
6 requirement. Because when the analysis is made--when 6 systemof environmental protection.
7 the final analysis is made when we're ready--because 7 Inthiscase, we felt that the final report
g theinvestigation, at somepointwe have toconclude g of the National Wetlands Program was more
9 it. Wecannothaveacriminal causeopenfor years. o comprehensive and the explanation that had been given
03:14:1910 So, when the Prosecutor or I considered that | (3:17:1210 by thepersonwhohadprepared it wasmore reasonable
11 therewasenoughevidence tomakeadecision, IThadto 11 than the explanations or the reports that had been
17 sortof weighandanalyze each one of the reportsand 17 generated in--other times where they said there was no
13 makeadecision. That decisionwasmadebasically 13 wetlands because they had been carried out through
14 bearing inmind what had beenwritten in the reports 14 visits at times when already there had been an impact.
03:14:4115 andwhat we were able toconsult regarding the 03:17:2815 So, withallof theseelements, wehadto
16 signatories of this--of these reports on the 16 makeadecision. Andwithall due respect, I know you
17 conditionsof thesite that theyhadobservedwhenthe 17 will have tomake a decision too now that there are
18 report had been issued. 18 twopositions, andwiththeinformationwe're
19 So, we took intoaccount the report andwhat 19 providing, you will obviously have to make a decision.
03:14:5620 the personwho had issued the report said, and then | (3.17:4490 S0, we also had to decide between these two positions.
91 withthat information, whentheevidence fortrialis 1 Andmy Line of thought was--or thedecision
99 offered, the Prosecutor's Office--that is, I offered 97 Imadewas onthebasis of that analysis, of the
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03:17:51 1 reports, the people who had prepared the reports, and |[03:20:34 1 Andas I saidamoment ago, the prosecutor's
2 the chronology when these reports had been prepared, ) officewhere Iworkhas files for the whole country.
3 all inlight of the impact on the site that already 3 Inthis casewhen the charge wasbrought, there'san
4 had beendocumented. 4 1indication of where the events happened. And then
03:18:03 5 ARBITRATOR BAKER: Thank you for that. 03:20:47 5 dependingontheadministrativedistributionof the
6 Helpmewiththis. Becauseatdifferent ¢ country, thiswouldcome--gototheCriminal Court of
7 timesduringyour answer you spoke inthe firstperson 7 AguirreinParrita. Todayit'scalledQueposin
8 sinqular, "I," and sometimes you said "we." g Parrita.
9 So, I'mtrying to get a handle onwho 9 This judge at this intermediary stage,
03:18:1710 actuallymade thedecision. Wasit you? Didyou 03:21:0110 that's what he's called, because there's
11 consult with others and the responsibility was always 11 investigator--investigative stage. So, there's a
17 yoursbut youtookopinions fromothersinyour 17 Jjudge for the preliminary stage for certain events,
13 office? Helpmewiththat. 13 such as the requests for preventing imprisonment,
1 THE WITNESS: Maybe it's just simply a 14 1injunctions, et cetera.
03:18:3715 questionof lanquagewhenexpressingmyself. The 03:21:1315 And once the charge isbrought, then yougo
16 decisions on the files that the Prosecutor has 16 totheintermediatestage. Andthenyouhavehearing,
17 normallyaremade by the personwho is in charge of 17 whichiscalledapreliminaryhearing. At that
18 thecase. Inthisspecificcase, thedecisionwas 18 preliminaryhearing, thereisalitigation--well,
19 mine. 19 firstof all, you have the possibility of finding
03:18:5320 However, itwasadecisionthat cameafter | (3.91:97p0 alternate measures. You open space for negotiating or
91 this analysis and after interviewing these people and 91 forsettlement for crimeswhere settlementsapplyon
99 this for purposesof thedecision. Itwasnota 97 the basis of certain preestablished rules according to
1173 1175
03:19:11 1 decision related to the positive or negative opinion |03:21:40 1 ourcriminal code. And thendependingif thereisa
2 of mybosses. At that time it was simplyadecision 9 criminal history for the defendant, if it is
3 thatItook. 3 considered a misdemeanor or felony.
i Now, inthis case there's only one event i But inany case, a space opens there to
03:19:20 5 where Ididask for their opinion, and it hadtodo 03:21:55 5 settle. Andifnosettlement ismadebecausethere's
¢ withtheruleof Article 336, the ten-dayrule. fie 6 no agreement between the parties or because the
7 discussed this in our office. 7 defendant isnot interestedinit, thenyouhave the
8 As for the rest, as for the other items, it g preliminary hearing.
9 was something in which I took the decision. 9 That is simply a litigation where the public
03:19:4410 ARBITRATOR BAKER: Thank you for that. Now, | 03:22:0710 prosecutor's office and the attorney general's office
11 help me understand the next phase of this. 11 explaintheir chargesand their accusations. They
1 Once you decided, in weighing these 17 explain to the judge what is the evidence they have
13 conflictingreports, togoforward, asIunderstand 13 fortheactstheyare speakingabout. Theyexplainto
14 thenext step inthe procedure, there iswhat I would 14 the judge what is the legal definition.
03:19:5515 thinkofasapreliminaryhearingorthereisareview | 03:29:9115 And then the defense has theability togive
16 by a judicial member to determine whether there's good 16 thejudgetheinformationtheyhaveontheirtheoryof
17 causetogo forwardornot. Isthatcorrect? 17 thecase, whatarethenegative--what isthenegative
18 THEWITNESS: Correct. Thatiscorrect. 18 evidence, and then the judge of this intermediary
19 Whentheprosecutorbringsacharge, thisfileisthen 19 stagemakesadecision anddecidesif it is likely
03:20:2200 transferred to a criminal court with territorial | (3.99.4170 thatthisaffaircouldgouptoahigherlevel.
91 Jurisdictionrelating--forthe siteonwhich these 21 And then we would go to the subsequent
99 charges arebased. 97 stage. Idon't knowif youare interested inmy
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03:22:52 1 explaining it or not. 03:25:33 1 case, if T remember correctly, this decision of the
2 ARBITRATOR BAKER: Inaminute. But Iwant ) intermediate stage was given in writing where they
3 tomake sure I have the intermediate stage correct. 3 decidedtoopenthisuptoatrial.
4 50, as Tunderstand what you've just said, i ThisisifIremembercorrectly. Butyou
03:23:04 5 1intheintermediatephase, theaccusedhastheright |[(3:25:44 5 could--you may be--you could possibly review the file.
6 tobepresent with counsel and has the right to see 6 ARBITRATOR BAKER: So, the intermediate
7 theitemsintheprosecutor's file andto listento 7 judge, does he actually go through the same process
8 theprosecutorandtheattorneygeneral, if they're g thatyouyourselfwent through? Inotherwords, does
9 alsomakinganappearance, describethe caseandwhy g helistentoandreadreports that came todifferent
03:93:2510 thepublicprosecutor and/or the attorney general 03:26:0110 conclusionsonwhetherornot therewerewetlandson
11 believe that theycanmeet the elements of the causes 11 thispropertybeforedecidingtomakehisdecision?
17 ofactionthatareset forthinthepetitionor 17 I'mtryingtoget afeel forthis. Isthisa
13 whatever youcall the criminal complaint. Isthat 13 procedure that lasts anhour? Isthisa procedure
14 right? 14 thatlaststwodays? Ireallyjustdon't know.
03:23:4215 THEWITNESS: Yes. Youhave understood 03:26:1915 So, canyouhelpmewith that?
16 perfectlywell. Thatisthewayitworks. 16 THEWITNESS: Yes. Inthehearings--inthe
17 ARBITRATORBAKER: Okay. Andso, once that 17 preliminaryhearing--thisiswhat they'recalled,
18 decisionismade, 1s--doesthat intermediate judge 18 preliminaryhearings--atpresentwehave the
19 render any form of a written decision or a 19 principal--the verbal principal, the oral principle
03:23:5500 recommendation, ordoeshe just simplysay"goon"or | (3.26:3820 Where the judges require that the partiesmake oral
91 "don't go on"? 9] substantive statements. So, each one of the people
2 THE WITNESS: lell, both possibilitiesare 97 who take the floor has toexplain to the judge what is
1177 1179
03:24:07 1 there. CostaRicafora fewyearsalreadyhasbeen 03:26:48 1 the evidence, what are the considerations they've
2 promoting what we're doing here. ) taken into account in order to reach a conclusion.
3 So, there are offices where hearings are 3 So, inthe case of theprosecutor'soffice,
4 verbal and are recorded, the waywe'redoing it here 4 if it'sthere, it'sbecause the chargewas fraud, and
03:24:28 5 whereit'sverbal. Andso, alldiscussionsthereare |03:27:00 5 itisaskingthatthisbebroughttotrial. Andin
¢ recorded by audio; whereas, in the intermediate stage, 6 the case of the defense, they also have the
7 normallyitis--yes, normally it'sonlyrecordedby 7 opportunitytosubmit tothe judge substantive
§ audio, notvideo. § 1information where they normally reviewed. Well,
9 So, all discussions, all arquments are oral. g normally there's a difference of opinion. Obviously,
03:24:4710 Andthe judge'sresolution--if it isaresolutionona | 3:27:1510 aprosecutorwantstobringthistotrialwhenthere's
11 relatively simple case, he normally gives the decision 11 acharge, and the defendant wants to file todismiss
17 verbally, and then a kind of minutes are drafted 17 this.
13 where--where they indicate the place and the parties 13 So, that is the time when the defense
14 simplywithafewlines. 14 attorney must submit all his arquments to contradict
03:25:0215 Because everything that was discussed there | ¢3.97:3215 what the Prosecutor's Office is saying so that the
16 andwas resolved there is backed up by audio 16 judge, if he has any doubts, canrefer to the
17 recording. Andthisisinorder tohave somethingin 17 documentsanddo the reviewandexam. Itisan
18 thefilesandnotonly theaudiorecords. 18 obligation of the parties to give the judge
19 Now, when the case ismore complex, judges 19 substantive information in the preliminary hearing so
03:25:0270 defertheresolution. Theydon'tgiveitrightaway. | (3.97.4770 that once that information is provided, the judge can
91 Theyonlynotifythem--tothepartieslater. Andin 71 Make thedecision.
99 that case, the resolution, if I remember--or in this 2 ARBITRATOR BAKER: Helpmewiththis. In
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03:27:58 1 theexaminationfromMr.Burnearliertoday, heasked |03:30:53 1 legislation only has one crime where someone can be
2 youaseriesof questions that were designed to show ) culpable. Andtheother 110--if it'snot 110, it's
3 thatintent tocommitacrimewasanessentialelement 3 close. Let'ssayit's110.
4 of theoffense forwhichMr, Avenwas charged. i Well, 109. Well, youcouldonlyfile
03:28:17 5 Do you agree with that proposition that 03:31:18 5 chargesiftherehasbeencriminal intent. Andthen
¢ 1intentisafundamental requirement that the ¢ there's one which is culpable setting of forest
7 prosecution must show in order to convict someone of 7 fire--inotherwords, youwerenegligent andyouseta
g anenvironmental crime requiring imprisonment? Do I g fire, but that isacrime. So, it's just--to lay it
9 have that correct or incorrect? g out for youinverysimple terms.
03:28:4210 THEWITNESS: Most of the crimesunder Costa | (3:31:4110 ARBITRATOR BAKER: So, for the specificsof
11 Rica'scriminal codearecrimes that canbe committed 11 myunderstandinginthiscase, theprosecutionatits
17 onlyasintentional crimes. Inthe environmental 17 trialwasgoingtohave toprove thatMr. Aven
13 area, there'sonlyone crime that canbe committedin 13 1intentionally destroyed a wetland, is that correct, in
14 thatway. Andthat isbecause there'salreadya 14 order to support a conviction?
03:29:0215 written provision whereby and expressly it states that | ¢3:39:0715 THEWITNESS: That iscorrect, at least for
16 it can be done intentionally. It's called intentional 16 eventual intentionality, which is a kind of criminal
17 forest fires. Those that are not consideredor set 17 1intent.
18 expressed--expressly--we understand that it is 18 ARBITRATOR BAKER: Let me switch gears.
19 only--inotherwords, inother casesit isnot 19 I'llcomebacktothisinaminute, but let me switch
03:29:9790 considered that it is done intentionally. 03:32:2800 gears.
21 ARBITRATOR BAKER: Okay. 1 On the--you were asked some questions about
7 INTERPRETER: If I--if the interpreter 79 the INTERPOLRedFlagNotice. Was thatadecision
1181 1183
03:29:33 1 understood correctly. 03:32:34 1 that youmade toreportMr. Aven to INTERPOL by
) ARBITRATOR BAKER: Okay. So, Iwant tomake 9 yourself, or was that a decision where you consulted
3 surethatbetweenyouranswerandthe interpretation 3 with others in your department?
4 andmyunfamiliaritywith the subject that I've got i THEWITNESS: Absolutelynot. Thatdoesnot
03:29:43 5 thisright. So, Iwant togoback through it onemore |03:32:58 5 depend on the prosecutor, this decision.
6 time. 6 Andinthisspecificcase, itwasnot--it
7 Do I understand your testimony tobe that of 7 didn'tdependonme. lhenwebegan the trial and
g the 110 environmental criminal statutes that you told 8 Mr.DamjanacandMr. Avenwere calledupon tocome, we
9 meabout before lunch, that onlyone of those requires 9 were told that theywould not appear and that he had
03:29:5010 theprosecutiontoprove intentinordertojustifya | (3:33:2010 come to the United States.
11 penal sentence? Isthat--doI have that right? And 11 Atthatpoint theonlydecisionthat the
17 that's intentionally setting a forest fire? 17 prosecutor couldmakewas torequest that the judge of
13 COURT REPORTER: Interpreter-- 13 thecourtenforce aprovision in the criminal code,
1 THEWITNESS: No. It'squitethecontrary, 14 whichiscalleddefault. Andthat'swhen someonedoes
03:30:2715 actually. 03:33:4515 not--orcannothe locatedat theirdomicile, andsowe
16 ARBITRATOR BAKER: Ithinkwehadalittle 16 asked that the defendant be declared in default for
17 interpretation--so I deliberately asked you in this 17 having gone to another country and evading justice.
18 question the other way, provocatively. So, why don't 18 S0, asaresult of that request todeclare
19 wejust startoverandwe'llgofromthere, number 2. 19 himin default, then the international arrest warrant
03:30:4120 Pleasecontinue. Youwereabouttotellme | 3:34:110 Was issued so that the personwho isa fugitive from
91 how my question had it backwards. 91 the country can be captured for purposes of
29 THE WITNESS: Yes. Environmental 97 extradition. And that's the only thingthat
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03:34:22 1 specifically--which depended on me. 03:37:26 1 notyour office. But I'mjust tryingto figure out
2 Now, based thereon, therewasaresolution 2 how many independent layers happened in making this
3 that was issued by an independent judge, a female 3 decision.
4 judge in this case, which--inwhich she actually i THE WITNESS: No, sir. Idon'thave
03:34:40 5 decidedtodeclarehimindefaultandthenissuethis |03:37:47 5 specific knowledge about what the offices are that
¢ international arrestwarrant. Andthenthereisa ¢ actuallyintervene,
7 whole administrative paperwork trail that went on to 7 Tunderstandthat theonlythingtheydo
8 inform INTERPOL authorities about the need tohave g when the initial resolution has been issued, they look
9 this person detained at some point. g at the conditions of the resolution, they do
03:35:0410 But the office where I work does not | (3:38:0110 translations, andthey give themto the pertinent
11 interveneinthis. Nowmyparticipationinthis 11 offices. But that'snotwithinmyambit, soIreally
17 regardwithregardtothearrestwarrantwasto 17 don't know in detail what the procedure would be.
13 request that the judge do this. Shemade a decision. 13 ARBITRATOR BAKER: In all the environmental
14 And we have an office called "ohwatee" (phonetic), and 14 cases that you had told me about before the lunch
03:35:2215 thisspecialized office in these kinds of matters 03:38:1815 break, have you ever had another one where INTERPOL
16 begins to do translations into English. They 16 became involved?
17 communicate with the corresponding authorities. And 17 THE WITNESS: No. There have been no others
18 thereafter, INTERPOL decides the kindof alert that 18 inwhich I have been involved inwhich we had to ask
19 would be issued against the person. 19 foraninternational arrestwarrantbecausehe left
03:35:4520 S0, ITunderstand this isan INTERPOL 03:38:4500 the country.
91 decision which has its headquarters in Costa Rica--a 21 ARBITRATOR BAKER: You'vehadanawful lot
99 police organization with headquarters in Costa Rica. 99 of timetothinkabout this, ashaseverybody that's
1185 1187
03:35:57 1 ARBITRATORBAKER: Thankyouverymuchfor |[03:39:01 1 beeninvolvedinthese proceedings. Isthere
7 that. That'shelpful. I'vehadmore than several ) anything, asyousitherewith thebenefit of
3 occasions todeal with INTERPOL in my career for 3 hindsight today, that you would have done differently
4 clients, soIwanted tomake sure that I understood 4 1in the investigation for the first trial against
03:36:10 5 how the system worked in Costa Rica. 03:39:15 5 Mr. Aven? Or would you have done it exactly the same
6 So, myunderstanding is that whenyoufiled 6 1if youhadtodoitall over again.
7 yourmotion for default, it wasassignedtoa 7 THE WITNESS: No, not at all. I am
g different judge than the original trial judge; right? g convinced that what was done in these proceedings was
9 THEWITNESS: Yes. That resolutionwas o 1instrict compliance with Costa Rican law; that there
03:36:3610 1issuedbyajudge thatactuallyheardthecaseagainst | (3:39:5010 wasnoarbitraryactionsonmy part with regardto
11 Mr.Damjanac. InQueposthere'sonlyonetrial judge, 11 defendant; his quarantees and rights were respected;
17 and shedecidedon that. Andthen she issueda 17 and that he wasentitled to a lawyer and exercised
13 judgment inthe caseagainst Mr. Damjanac, whichwas 13 that right at every time.
14 thenappealedbytheprosecutor'sofficeandisstill 1 I do not--I'm not--I--my conscience is
03:37:0215 pending trial. 03:40:1115 clear. I'matpeacewith that, and I do regreta
16 ARBITRATORBAKER: Andthendo I understand 16 thing.
17 thenext phase of this is that once the judge grants 17 ARBITRATORBAKER: Thank you for your
18 themotion fordefault, the papersarethensentasa 1g testimony, Mr. Martinez. I appreciate.
19 matter of courseby the judge to someone inthe 19 Thank you, Chairman.
03:37:1820 ministryof justice or at the attorney general's 03:40:2320 PRESIDENT SIQUEIROS: Thank you, Mr.Baker.
91 office for further processing? 91 Thaveaquestion, Mr. Martinez, whichI'm
7 lihat'sthenext stageof the--Tknowit's 97 going to express in Spanish.
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03:40:39 1 Mr. Martinez, you've been asked the |03:44:42 1 PRESIDENT SIQUEIROS: Justtoclarify,
) application of the rule, which I think is known as 2 because even thoughwe speak the same language, words
3 Rule 336. Ithastodowith these tenbusinessdays 3 don'talwaysmean the same thing. Areyousayingthat
4 withrespecttowhichif theproceedingshavenot been § the parties cannot waive this principle?
03:41:17 5 completed, well, then a retrial must be requested. 03:44:56 5 THEWITNESS: Correct. Thisright, as
6 Mell, I've read your Witness Statement, the ¢ statedinsome case law, whichisvalidinour legal
7 FirstandtheSecond, the statement byMr. Morera, the 7 system--and we're talking about appeals court--some
g arquments of theparties. Andit'sdifficult forme g havesaid that thisisanirrevocable right, that
9 tounderstandthat despite anagreement by the g the--their--they cannot have an agreement that flies
03:41:4610 parties, this cannot be presented to the judge. 03:45:2110 1inthefaceof theprovision.
11 Inyour statement, thedecisiontoask fora 11 S0, I studied thislegal point. And now one
17 retrial was due to the fact that the courts in Costa 17 of theparties--well, one of the judges, I believe,
13 Ricahave decided that even if the parties reach an 13 askedmeif therewasadecisionmadeafterconsulting
14 agreement, the judgment canbe nullified. And you 14 with myboss.
03:42:3315 confirmed that to Mr. Burn. 03:45:4015 ThiswastheonlydecisionImadeafter
16 But theClaimantshavealsoset forththat 16 consultingmybossorbosses. Itold themthat there
17 there are--there's case law that shows the contrary. 17 was aproposal tocontinue witharquments, Idon't
13 Thattheagreementbetweenthepartiesmustbe 18 know, on the 12th or 14th day when the judge who had
19 respected. 19 fallenill cameback tohisbench. Andwe discussed
03:42:5020 S0, this is where there's a bit of 03:46:0320 1t, andwe looked at the different grounds and case
91 difficulty or a conflict between the positions of the 91 law.
79 parties. 2 Andwe saw that it was a situation inwhich
1189 1191
03:42:58 1 Couldyouexplaintothemembersof the [03:46:16 1 we could not accept the negotiation--not a negotiation
2 Tribunal, howdoes thiswork? Andwhat elementswere 9 of that kind, because it was going tocreate an
3 takenintoconsideration at that time? Andif the 3 absolute defect that any of the parties could actually
4 arquments of the claimant--well in this case, the 4 nullify the trial later.
03:43:18 5 defense of Mr. Aven and Mr. Damjanac, the defense 03:46:33 5 And so, continue to invest public resources
6 counsel, were expressed at that time and what was--how 6 inatrial whichprobablylaterwouldbe nullified.
7 did your decision come about to request that retrial? 7 And we were afraid that, considering the evidence that
8 THEWITNESS: Article 336of theCriminal 8 hadbeencollectedandhad come out duringarguments,
9 Procedural Code-- 9 we--we thought that probably the prosecutor's office
03:43:4410 PRESIDENT SIQUEIROS: Can you please go 03:47:0310 wouldprevail inthe trial. So, we didn't want there
11 closer to the microphone. 11 tobethepossibility--or there wouldbe a veryhigh
1 THE WITNESS: This provision, what it 17 possibilitythat thepartyproposing the agreement
13 includesiscalled the principle of havinga judge 13 when the judgment was issued and if it was based on
14 present all phases of the trial. So, the court has 14 ourarguments. e didn't want the opposing party to
03:44:0515 theinformation thatwasprovidedbywitnesses, the | ¢3.47:9515 Deable togo to the appeals court and thenactually
16 evidence that's been gathered throughout the trial or 16 invalidate thetrial.
17 theproceedings. And, of course, theyhave thisright 17 S0, we decidedwe couldn't have this
18 hereintheirmemoryand thencanmakeadecision. 18 continueonandwait for the judge, that--and that,
19 And so, thisisaprinciple, frommypoint 19 legally speaking, we could not substitute that judge
03:44:2770 of view, andit's following aline of case lawthat I | (3.47.4490 with another judge, which I believe was proposed also
91 researched. Thisisaprinciple that cannotbe 91 bydefense. So, we couldnot do this.
99 decided on by the parties. 2 PRESIDENT SIQUEIROS: My point is that the
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03:47:59 1 representatives of the Claimant have mentioned that 03:51:03 1 vyearsnow, thereisacourt of cassation--acriminal
) there are precedents--in other words, case law--that is ) courtofcassation. Andamongother things, theymust
3 quitethecontrary. That it ispossible tohave the 3 make decisions when there's contradictory case law.
4 parties waive this right. 4 But as faras I know, there hasbeenno
03:48:19 5 THEWITNESS: Yes, thereisanotherlineof |[(3:51:18 5 cases before the Third Chamber of Cassation to decide
¢ case lawthat doesallow for the parties toreachan ¢ onwhichof these lines of jurisprudence need tobe
7 agreement of this kind. But thisisa legal debate, 7 followed.
8 andadecisionhadtobemade. 8 And so, what we have now are decisions from
9 And themost recent case lawindicated that g differentappealscourts. Buttheseappealscourts
03:48:3010 thenullificationofatrial andbasedonthiskindof | (3:51:3710 are lower courtsas comparedto thiscourtof
11 negotiation--well, we have very limited resources. 11 cassation that decides on definitive case law.
17 And especially the Office of Prosecutors where I work, 1 PRESIDENT SIQUEIROS: So, just formy own
13 wedidn'twanttospendresourcesonatrial that 13 benefit, after thedecisionwasmade, 1f youcansay,
14 couldbe nullified later based on this and not even 14 what has the predominant line of case lawbeenwith
03:49:0815 basedonthemerits. Andso, webelieve that basedon | ¢3.50:0715 regard to this? Is the right to waive this
16 this, this trial could be nullified. 16 recognized, or is the line maintained that
17 PRESIDENT SIQUEIROS: And so, when yourefer 17 nullificationmust occur of its ownmotion of the
18 totherule, you're talkingabout the latest case law? 19 Court?
19 Whatruleareyoureferringtowiththis? 19 THEWITNESS: Well, there isadecision from
03:49:2620 THEWITNESS: No. 336, thatatrial cannot | 3.50:0820 2013. Andin that decision, this follows the line
91 be suspended for more than ten days. 91 thatthewaivingof the tendays leadstoinvalidation
2 PRESIDENT SIQUEIROS: But you mentionedthat 97 that could come down of the ownmotion of anappeals
1193 1195
03:49:36 1 therewaslaterormore recent case law. 03:52:46 1 court.
2 THE WITNESS: Yes. Themost recent case law ) PRESIDENT SIQUEIROS: I have no further
3 indicates that the defect that comes about when you 3 questions. Mr.Nikken? Mr.Baker?
| decidetobreakthisRule 336bynegotiatingand i Do the parties have any desire tomake any
03:49:53 5 comingtoanagreement, at least what we researchedat |03:52:57 5 examination of the witness in light of the questions
6 thattime, indicatesthat theargumentscanbe g of theTribunal?
7 invalidatedonthe ownmotionof anappealscourt. In 7 MR. BURN: Ihave one questionarisingout
§ otherwords, thepartiesdon'tevenhavetointervene g of one of Mr. Baker's questions.
9 for this nullification, rather that the appeals court 9 PRESIDENT SIQUEIROS: Please go ahead,
03:50:1510 coulddothisof theirownmotionifthisrulewas | (3:53:0710 Mr. Burn.
11 broken. 1 RECROSS-EXANINATION
Y] PRESIDENT SIQUEIROS: But whenyourefer to 12 BYMR. BURN:
13 themost recent case law, thiswas after the facts 13 Q. Mr. Martinez, this relates to the
14 that were involved in this case occurred? 14 international arrest warrant and INTERPOL. Did you
03:50:3315 THEWITNESS: fWhenIsay"themostrecent," | 3:53:1815 make the request for an international arrest warrant
16 Imeanat that time. 16 tobeissuedinthiscase?
17 PRESIDENT SIQUEIROS: Do you remember if 17 A, Yes. lihenthemotionwasmade for default
1g thatcaselawanalyzedor took intoaccount the other 18 against Mr. Avenin the trial that was to start in
19 case lawthat indicated that this agreement was all 19 2014asa--well, togetherwiththis, wealsoaskedor
03:50:5220 right? 03:53:4970 requested that this international arrest warrant be
1 THEWITNESS: No. Thesewere judgments of 91 1ssued; andindeeditwasgrantedby the judge.
99 appeals courts, different appeals courts. For some 9 MR. BURN: Thank you.
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03:54:00 1 MR. LEATHLEY: Nothing fromus, sir. Only |[04:06:46 1 Vargas.
2 Jjusttonotetherewereacouple of momentswhere you, ) MONICA VARGAS, RESPONDENT'S WITNESS, CALLED
3 Mr. President, and the witness spoke very close to 3 PRESIDENT SIQUEIR0S: Ms. Vargas, you will
4 eachother, andthe Englishtranscript didn't quite 4 be providing testimony in Spanish; is that correct?
03:54:10 5 catchit. Sowe'll, obviously, police that whenthe |04:07:05 5 THEWITNESS: Yes, sir.
¢ time comes on the translation, 6 PRESIDENT SIQUEIROS: I'dliketogiveyou
7 Sorry. Thatwasn'tmeant tocomeacrossas 7 someinstructions. Youprobablyhavealreadybeen
§ directions to the Chair. § advisedby legal counsel for the Republicof Costa
g PRESIDENT SIQUEIROS: I just hope youdon't 9 Rica.
03:54:2010 request that we repeat our questions and answers. 04:07:1810 Nonetheless, inthiscase, therewill be
11 I apologize to the Court Reporters and 11 somebrief questionsabout your testimony, and then
17 Translators and Interpreters for that. 17 the interrogation itself will be carried out by legal
13 So, if thereareno further questions from 13 counsel for--sorry, the first questionswill beby
14 Mr.Martinez Z0fiiga, then, Mr. Martinez, youare 14 legal counsel of the--youwill be examined by the
03:54:4115 released as a witness. 04:07:4515 Respondent, and then you might, perhaps, get a second
16 Mr.Martinez Zufiiga, youare releasedasa 16 round of questions from the legal counsel for the
17 witness. Thank you very much. 17 Claimants.
18 Naturally, and as Dr. Nikkenmentions, if 18 Pleasereplytoanyquestion, andthen
19 youwould like, youcould remainhere. Youcouldn't 19 afterwardsyoucanclarify. Ifthereisanyquestion
03:55:1120 beherebefore. If youwouldlike, of course, youcan | (4:08:0720 Yyouhave not understood, please feel free to seek
9] remainhere, 91 clarification before providing your answer.
2 THEWITNESS: Thank youverymuch. 2 For purposes of record, although you perhaps
1197 1199
03:55:31 1 PRESIDENT SIQUEIROS: So, wehavenowthe  [04:08:17 1 wereabletounderstandthe questioninEnglish, orif
) firstexpertwitnesson--orwerefer toasexpert 2 you think you clearly understood the question in
3 witness of local law--no. I'm sorry. 3 English, pleasewaittill the Interpretershavehada
4 It's Ms. Monica Vargas. 4 chancetotranslateit, because sincethereis
03:55:51 5 MR. BURN: Thank you. 04:08:33 5 transcriptioncarriedoutinthe twolanquages, itis
6 PRESIDENT SIQUEIR0S: Right. 6 verydifficult for the Court Reporters to complete
7 MR. BURN: Were youworried forasecond? 7 theirworkif--and for the Interpretertoalsocatch
§ Brain faint, g bothlanguagesunlesseachpersonhasfinished
g PRESIDENT SIQUEIROS: It'sjust that the g speaking.
03:55:5810 timingof thisscheduledoesseemnowalittlebit-- 04:08:5110 Youwill findacardonthe right on your
1 ARBITRATOR BAKER: Optimistic? 11 table. Thereisa statement there which we ask you to
12 PRESIDENT SIQUEIROS: Optimistic, vyes, 17 kindly read aloud for the record.
13 1indeed. 13 THEWITNESS: I solemnlydeclare uponmy
14 Yes, Ms. Monica Vargas. 14 honor and conscience that Iwill say that--that I
03:56:2915 Yes. Let'stake fiveminutes, avery, very | 04:09:1215 sShall speak the truth, the whole truth, and nothing
16 shortbreak, foreveryone toget papers inplace and 16 but the truth,
17 allowanyone who wants tomake a stop for coffee or 17 MR. LEATHLEY: Good afternoon.
18 otherwise doso. 18 Thank you, Mr. President.
19 (Brief recess.) 19 DIRECT EXAMINATION
04:06:3420 PRESIDENT SIQUEIROS: Okay. Thenwe're | 04:09:2020 BY MR. LEATHLEY:
91 readytoproceed, andwewill continuewiththe 91 Q. Goodafternoon, Ms.Vargas. Iwantedto
99 Hearing and proceed with the examination of Ms. Monica 97 know 1f you had before you a copy of both of your
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04:09:22 1 Statements. Ibelieveyou'll findtheminTabsland |[04:12:14 1 A. That'scorrect.
2 2. ) Q. Teseethedateof 26 April 2009, in the top
3 Could you please confirm that these are 3 left-handcorner.
4 1indeed your Statements? i So, that'swhat you refer to, and this is
04:09:55 § A. Yes, indeed. 04:12:27 5 thefirstreference inyour Statement toanysort of
6 Q. Perhaps you'd like to make any correction, 6 site visit and report; correct?
7 ordo youhave any changes you'd 1ike tomake? 7 A. Correct.
8 A. Yes. ThereisacorrectionI'dlike tomake 8 Q. Ifyou'dgobackinthe fileby two tabs, to
9 to Paragraph 11 of my first--of the first document. 9 Tab3, you'll seehereadocument fromvariouspeople,
04:10:1410 Paragraphll, talkingabout thedateof the | (4:13:0210 1t was signedat thebottomthere, aseriesof
11 complaint as 26 April 2009, but I'd like to correct 11 signatures on the bottom of the second page of the
17 that. It's27April. Thisis, perhaps, amistake of 17 document. So, it'snot your document; this is from
13 the time that the date was indicated, because there 13 some neighbors of the project.
14 wasan inspection on the Monday. So, I justwantedto 1 But if yougo tothe first substantive
04:10:3315 correctthat. Itshouldread"27April." 04:13:2015 paragraph of the document, you can see, can't you,
16 0. Are there any additional corrections? 16 thatinthesecond sentence, there'sareference to
17 A. o, that'sall. Thank youverymuch. 17 youhaving leda group of six or seven people
18 Q. Verywell. Thankyou. 18 representing the Municipality. See that--that refers
19 MR. LEATHLEY: Ihavenofurtherquestions. 19 toasitevisit.
04:10:4920 MR. BURN: Thank you. 04:13:3820 You see that? Yes?
il CROSS-EXAMINATION 21 A. Please, I'dlikeamoment toreadit?
2 BYMR. BUR: 2 0. Sure.
1201 1203
04:10:51 1 Q. Ms. Vargas, good afternoon. 04:13:48 1 fhile you're doing that, just--if you'd also
2 Infact, youhave gonetoapoint inyour ) readthelinealittlebit further down that starts,
3 First Statement that Ineededtopickupwithyouin 3 "Todo eltrabajo."
4 any event, because I think even with your correction, i A. Uh-huh. What line isthat?
04:11:01 5 that there remains what I think isanoversight on 04:14:26 5 Q. So, if youlook--s0, youreadthe first
¢ your partintermsof the--what youset out in ¢ sentenceinthemiddleof theparagraph, thelinethat
7 Paragraph 11 and Paragraph 13. So, I just want to 7 starts "Todo el trabajo"? Do you see it a couple of
g8 check thiswith youto see if there is, indeed, an g8 paragraphsdown? Just haveaquick readof that.
9 oversight. 9 Youhaveit?
04:11:1810 So, what you say in Paragraph 11 inthe 04:14:5610 A. Uh-huh.
11 amendedtextis: "Inrelationtothiscomplaintdated 1 Q. Ms.Vargas, justso, youknowhow the
17 April?27,2009, Iperformedaninspectioninthe 17 process works, instead of responding "Uh-huh," it's
13 reported area." 13 necessarytosay"Yes"or "No" for the transcript.
14 And then if we drop down to Paragraph 13, we 14 So, just--just to assist.
04:11:3415 can see that yousay, "After the first visitstothe | p4:15:0915 Now, do you agree with the document, that
16 LasOlasProject area, Iissuedareport whichgave an 16 you, infact, firstvisitedthe siteinMarchof 2009;
17 account,"andsoonandsoon. Andthat continues 17 ordoyoumaintainwhat appearsinParagraphslland
18 over to the next page. 18 13of your Statement, that youmade your first site
19 Now, the report towhich you refer in 19 visit in late April 2009?
04:11:5500 Paragraph 13 isbehind Tab 5, I think. But I'dlike | (4:15:3520 A, As Government, local Government, we,
91 you tohave a look at that and tell me if I'mright or 71 togetherwithMINAE, whenthey sometimeshave tohave
99 Wrong. 97 aninspection, theyaskustoaccompany them. Inthis
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04:15:46 1 case, that is what happened. 04:18:47 1 A. Correct. Thedocument was sent to SINAC,
2 Nonetheless, the environmental management ) Q. Because it wasn't your job to determine the
3 department conducts its investigation in April, which 3 question of whether or not a wetland existed; correct?
4 1s the date indicated. i A. Correct.
04:16:00 5 So, perhaps the first timewas just 04:19:05 5 Q. Tould I be correct in understanding that the
¢ accompanying the group with MINAE. 6 20April reportwascopiedtotheMayorof Parrita?
7 Q. So, the distinction that you draw is between 7 A, Correct.
8 amore formal visit inApril and you accompanying a 8 Q. Andindeed, if we seeright at the bottomof
9 delegation of others in March; is that right? 9 Page 3 of that report, relatively small text, the
04:16:1710 A. Yes, precisely. 04:19:2910 report iscopiedtoGerardoAcufia CalderénandOvidio
11 Q. I think that explains the contradiction in 11 Céspedes Duran,
17 the records, but I'm grateful for that. 12 A, Correct.
13 Now, you inspected the property from the site 13 Q. And you attach the photographic loghook to
14 boundary; that's correct, isn't it? 14 your report showingtheallegedlocationof the
04:16:3515 A. That'scorrect. 04:19:5715 wetland, and you say that thisis--"As documentary
16 MayIexpandalittlebitabout the boundary 16 proof of the enumerated facts, a photograph logbook is
17 here? 17 attached"--"is provided." Sorry.
18 Q. [Let'sseewherewegowiththequestions, 18 Now, if we look at those photographs--
19 and if youstill have somethingtosay, I'msure that 19 A. MayIsaysomethingwithregardstowhat you
04:16:4700 therewill be a good opportunity. But if we could 04:20:2220 Just said?
91 Just follow the questions foralittlebit, andso, 1 Q0. Pleasedo. Yeah.
99 youmay find that you cover everything youneedto. 2 PRESIDENT SIQUEIROS: I'1l just say forthe
1205 1207
04:16:57 1 Youwere able, weren't you, during those 04:20:31 1 record and then it'll be translated to you.
) observations fromthe siteboundary, fromthe road 2 Onlyif there isaquestion that you answer
3 running alongside the site, to make the observations 3 and there is an immediate clarification, you may
4 you needed to make; yes? 4 proceedtodoso. Otherwise, asMr. Burnhas
04:17:12 5 A. That'scorrect. 04:20:43 5 1indicated, hislineof questioningmaybringout the
6 Q. Andindeed, inyour report at Tab 6, there ¢ further responses that he wants to make.
7 are photographs--sorry, Tab 5, there are photographs. 7 So, I think I think todefer tothe line of
g Thichof thesephotographs didyoutake fromthe site § questioningofMr.Burn, youshouldwait tosee
9 boundary? 9 whether his line of questioningwouldallow you to
04:17:5510 A. As the report indicates, these photographs 04:91:0310 make theclarification.
11 wereprovidedtousbythe community. Thisisa 11 BYMR. BURN:
17 report onanobservation, and that's what it says 12 Q. So, Ms. Vargas, just looking at those
13 here. Whatwewere conductingwasanobservation, and 13 photographs at Page 3 of the Report under Tab 5, you
14 the community are the ones who provided the 14 indicated already that those were taken by a neighbor
04:18:1615 Pphotographs. 04:21:0715 1n 2007,
16 Now, when it comes to Figures 3, 4, and 5, I 16 That's your understanding, isn't it?
17 wasonsite. 17 A. Correct.
18 Q. Thank you. 18 Q. Tlihichneighbor?
19 And in your Report, you ask the relevant 19 A. That was Mr. Bucelato.
04:18:3520 authorities to conduct their own site inspections in 04:21:4120 0. And which month in 20072
91 order that they could determine whether or not there 91 A. That's not indicated. When he provided the
97 wasawetlandonsite; isthat right? 97 photographs, he just said that they were from 2007.
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04:21:53 1 Q. So, youdon't even know if theywere from 04:25:11 1 March," because that is what we were specifying, it
2 2007, 9 was takenon17March.
3 A. That's what that person from the community 3 Q. Okay. Butyoucan't sayfromdirect
4 toldus. 4 knowledge, can you, that this photograph was taken on
04:22:07 5 Q. And you don't know--you have no indication | (4:25:24 5 17 March 2009?
6 astowherethese--what thesephotographsareof. You 6 A.  Thiswasin2009.
7 don'tknowwhichprecise location these photographs 7 lihen inspections are done--I was very clear
g were taken from, do you? § about thephotograph, specificallythisone. That
9 A. ThatMr.Bucelatosaidisthat it comes from 9 means that yes, it was takenon17March.
04:92:3310 the Las Olas property and that the photographs were 04:25:4410 Q. Butwasittakeninyourpresence, or
11 taken in2007. 11 because somebody gave it toyouandsaid, "Thiswas
17 Q. Mr. Bucelatosaid. 17 takenonl7March2009?"
13 And the third and fourth photographs there, 13 A. lihen inspections were carried out at Las
14 theyare alleged to have been taken in 2009, Were 14 Olas, thereareanumber of photographs relatingto
04:29:5315 they taken byyou? 04:26:0415 theproject. So, wedon'talwaysuseall of the
16 A. Theywere takenbythe community, but inmy 16 photographs to include them in the photographic log.
17 presence. 17 We only select some.
18 Q. Right. Andso, youcansaycategorically 18 Andthisone, weonly selectedwhat it says
19 that thesearephotographs taken fromthe Las Olas 19 here, one fromthe 17March. Andit'sspecifically
04:93:0920 site. 04:06:2470 theonethat'shere. Justas inthe above, it
21 A. Yes, sir. 71 specifically indicates it's from 2007.
2 Q. Andwerethosetakenduringthe 26April 2 Q. Ms. Vargas, you gave perfectly good answers
1209 1211
04:23:16 1 2009 site visit, not the March visit? 04:26:34 1 withregardtothe first fourphotographs. You
) A. In the Rprilvisit. ) explainedthat youreliedonMr. Bucelatoto
3 Q. Andthenif we look downat the fifth 3 understand what the first two photographs meant, and
4 photograph, you'll see the legend over on the 4 youexplained that youwere in the presence of the
04:23:41 5 right-hand side, Figure 5, describes the photos having |(4:26:41 5 people taking the photographs in respect to Figures 3
6 been taken in March--on the 17th of March, 2009. 6 and 4.
7 A. TFigure 5 says that it's a photograph taken 7 liith this one, I've asked you the question
g on 17 March 2009, that's correct. g twicealready, andyou've justnot answeredit, I'11
9 Q. Did you take that photographs? g put it onemoretime. And just answer the question.
04:24:0710 A. Figure5wasaphotograph takenby the 04:26:5310 Listen to me--to my question, and answer it, please.
11 community, as were the others. 11 Wasthat fifthphotographtakeninyour
12 0. Right, but youhave already confirmed that 17 presence, or were you relying on somebody else telling
13 youmade thissitevisit inMarch, nota formal site 13 youthat it was takenon the 17thof March, 2009?
14 visit; you accompanied a delegation in March. 1 A. InMarch, aswepointedout, aninspection
04:24:9315 My question toyouis: Did yousee the 04:97:1915 had been conducted jointly with MINAE. This
16 photographbeing takenduring that time; orwere you 16 photograph very likely came from that date, with that
17 Jjusthandedaphotographandtold, "Thisonewas taken 17 inspection.
18 on the 17th of March, 2009?" Which one was it? 18 AsIsaid, lotsof photographsare taken,
19 A. TIdon'tclearlyrecallthisonein 19 but we only select a few to include in--with the
04:24:5490 particular. However, the inspections conducted were 04:27:349) report.
91 only at thosetimes. 1 0. Right. Buttherelevantwords thereare
2 If Twrote next to the photograph "17 99 "very likely," which means that you believe and
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04:27:42 1 trusted that, but you can't know from your direct 04:30:55 1 when we receive a complaint by phone.
2 knowledge. Equally, youcan't know--you canonly ) Q. But you haven't produced any--or you--any
3 thinkthatit'sverylikelythatthisisaphotograph 3 copiesof notesof those conversationsore-mails
4 ofthelasOlassite; correct? 4 recording those conversations; there's no record
04:27:54 5 A. Correct. 04:31:10 5 before us of those conversations, is there?
6 Q. Thank you. 6 A. Correct.
7 Now, youmade site visits sometime later, 7 Q. Andwe seeinParagraph 14 that you issue
§ andthedatesinParagraph 14 of your statement are 20 § various reports, one was sent to the construction
9 January2010and21May2010. g department, totheMunicipality; anotherwas sent to
04:28:1210 Now, again, youwill havemade those site 04:31:2910 what you describe as the competent authorities to
11 visits from the site boundary; correct? 11 conduct the respective inspectioninorder to
12 S0, you see there, subsequently on January 17 determinewhether certainenvironmental lawswere
13 20, 2010, andMay21, 2010, yourevisitedthesite. 13 being infringed; and then one to the patent department
14 A. Yes, correct. 14 for the Municipality regarding the existence of
04:78:4315 Q. Youdidn't take any photographs on this 04:31:4815 permits.
16 occasion, didyou? 16 So, you set all of that out, and those
17 A. Yeah, butifit'snotinthereports, and 17 reports, we can see from your introductory words, were
18 there's a photography log, then the photographs were 18 1ssuedonthe 31st of May, 2010. But there's
19 not taken. 19 nothing--nothing issued following your January site
04:29:2120 Q. Thank you. 04:32:1020 visit, wasthere?
21 And there's nothing in the documents what you 21 A. Correct.
99 describe as "new claims" that there were works 2 Ididn't quiteunderstand. fWhat do you
1213 1215
04:29:34 1 beingcarriedoutonthesite? There'sno 04:32:26 1 mean, "nothing issued" regarding--
2 documentation recording those new claims or new 2 Q. So, wecan see that at the end of May 2010,
3 complaints, isthere? 3 after--tendaysafter thesecondsitevisittowhich
4 A. By 20--21 May, an inspection was done 4 youreferinParagraphl4, youissue threereportsto
04:29:53 5 together withMINAE, 04:32:41 5 relevant agencies. That's allunderstood.
6 Q. Yousayherethat youmade those further 6 But you also refer tohaving undertaken an
7 sitevisitsinJanuaryandMay 2010 following new 7 inspectiononthe 20th of January, 2010. Mypoint to
g claimsthat therewereworksbeingcarriedout onthe § youis: Youdidnot doanything similar, youdidn't
9 site. 9 1issueanyreportstoagenciessuchasthoselistedat
04:30:0810 Mypointtoyouis, youdon'trefertoany | (4:32:5810 A, B, andC; and based on your answer that no, youdid
11 documentation, there are no footnotes to documentation 11 not, Iaskwhyyoudidnot.
17 received from neighbors, from anybody; so, there isn't 1 A. Inthiscase, the inspectionwas done
13 any documentation recording those specific complaints, 13 togetherwith SINAC. So, SINAC is the one that
14 1s there? 14 prepares thatreport.
04:30:2515 A. Correct. 04:33:1915 Q. Didyoureceiveacopyof that report?
16 Q. So, you must have had conversations with the 16 A. No, Ididnot receive a copy.
17 people inquestion. 17 Q. Ifyou'dturntoVolume 2 inthepapersin
18 A. Correct. 18 front of youtoTab107.
19 Q. Tihen did you have those conversations? 19 This is the report referredtoat your
04:30:4220 A. Itmusthavebeenat that time, inJanuary 04:33:43)0 Paragraph 14(b)?
91 andMay, precisely. The Department of Environmental 91 A. Correct.
99 Management receives calls, and we also act accordingly 9) Q. Correct?
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04:33:56 1 A. Yes, correct. I'vegotit. 04:37:08 1 thought; is that right?
2 Q. Now, if we goto theback of that document, 2 A. No. Inthiscase, we'renot making
3 e see some very bleached copies of five photographs. 3 reference to the photographs of 2007. TWhat we're
i Those are the same photographsasare 4 1indicatingisthat intheareaobserved, thisisland
04:34:15 5 attached to the 26 Rpril 2009 report; correct? 04:37:22 5 withpartialortotal floods. We'renotmaking
6 A. Yes, correct. ¢ reference to the photographs of 2007, but just to
7 Q. So, the same photographs, despite the fact 7 observations.
g that you have recorded having undertaken two further 8 Q. Right.
9 siteinspectionsindJanuaryin2010. Butdidyounot 9 Now, if I take youback, just for the
04:34:4410 think that some new, some additional, some updated 04:37:3210 clearerversionsof those photographs, if youjustgo
11 documentary proof of environmental infractions was 11 back--keep that document open; but if youjust goback
17 going to beneeded? 17 toTabb, just for theclearer versions. fie've
13 A. TIdon'thavea--orat thatpoint, I didnot 13 already confirmed these are the same photographs.
14 haveacamera inmydepartment. There was one camera 14 You say that your observation about the
04:35:0015 for three departments. So, therewere limitations 04:37:5215 floodingof landdoesn't relatetoFiquresland2.
16 regarding the equipment in our department. 16 Thichof Figures3, 4, and5does it relate to?
17 Q. Okay. But regardless of the reason, there 17 A. Inthis case, these are observations that
1¢ were no photographs that were taken. 18 weremade through time. So, the idea of adding the
19 And if we look at the front of this report, 19 photographs is to sort of be aware of the site. lie
04:35:2820 Yyou say that the observed areais characterizedby 04:38:2770 are saying--talking about that the observed site is
91 landwith soil that canbe completelyor partially 91 characterizedbythiskindofsoil, butitdoesn't
77 flooded. 99 refer to any kind of photograph.
1217 1219
04:35:45 1 A. Isthis in the conclusions or--where it says |04:38:33 1 Q. Right. So, ifwe'retounderstandthe
2 "Resultando" or where-- ) observationsthat are recorded in your 31st May 2010
3 Q. Ifyoucouldjust--youseeinthefirst 3 report, we shouldignorewhat'sinthephotos. That's
4 bullet point, Number 1, under "Resultando," you say, 4 something else; is that right?
04:36:09 5 "The observed area is characterized by land with soil |04:38:54 5 A. It is the photography log.
¢ that canbe completelyorpartially flooded." See 6 Q. Butit'snotaphotographylogforthe
7 that? 7 observation that I've taken you to that the observed
8 Oh, sorry; I'mlookingat thewrongpart. § areaischaracterizedbylandwithsoil that canbe
9 It'snot "Resultando," it's "Considerando De los 9 completely or partially flooded.
04:36:3310 Hechos." First bullet point. 04:39:0510 Youdon't have a photograph toprove that
i Do you see that? 11 point or confirm that point in any way; correct?
1 A. Uh-huh. 1 A. Precisely, because no mention is made of a
13 Q. Sorry. "Yes"or "No"? 13 photography. When a mention is made of the
14 A. Correct. Yes. Sorry. 14 photograph, we indicate parenthetically, "Goto
04:36:4215 Q. That was your observation, wasn't it? 04:39:2315 FigureXorFigureV."
16 A. Yes, correct, 16 Q. Other than your statement that the observed
17 Q. Andyoumustbetalkingabout anarea shown 17 areaischaracterizedbylandwith soil that canbe
18 1inone of the photographs that's attached to the 18 completely or partially flooded, there's nothing else
19 report; correct? 19 1inthesedocuments that we'vebeenexamining tobear
04:37:0120 A. Correct, yes, tooneof theareas that 04:39:4300 thatpoint out, isthere? There's nothing to prove
71 appears in the photograph. 91 that there is often flooding in these areas, is there?
29 Q. The first two photographs, I would have 9 A. Correct, whichiswhyweaskedfor
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04:39:56 1 cooperation from SINAC. 04:43:23 1 trees, of burningon-site, andsoon? Isthat your
2 Q. Okay. Justgoingback to your May 2010 ) evidence?
3 report, the second observation, "Secundo," just near 3 A. Correct.
4 thebottomof the page--you see that? You say that 4 Q. Then did you observe that?
04:40:20 5 "Duringtherainyseason, the landbecomesa lake, and | (4:43:39 5 A. A number of inspections were done on-site,
6 typical wetlands can be observed there." ¢ and that's what we observed.
7 Do you see that? 7 Q. There is that documented?
8 A. Correct. 8 A. Inthereports. That'swhereweplaceitin
9 Q. That's not your observation, is it? 9 order tobe able to request help from SINAC, and that
04:40:3810 A. Correct. It indicates that according what 04:43:5810 SINAC then indicate--indicate the situation.
11 the neighbors of the area say. 1 Q. Ifyoulookat thethirdsentenceof the
12 Q. Right. And when you included the reference 17 Paragraph 14 of your litness Statement, what you
13 totheneighbors'assertion, didyouhave inmindthat 13 actuallysayisthat "According towhat the neighbors
14 theterm"wetlands"hasaveryspecificandtechnical 14 told me, this practice took place during the weekends,
04:40:5715 meaning? 04:44:3415 oiven that public officials we cannot say exactly when
16 A. This is an observation made by the neighbors 16 the practice was occurred."
17 of thecommunity, whichiswhyweask for SINAC's 17 So, at least inpart, youwere relyingon
1§ assistance. 18 what you were told; right?
19 Q. Right. Butbasedonwhat they toldyou, you 19 A. Correct. I also received phone calls during
04:41:2320 wouldstillunderstandthat therewasspecific 04:44:5020 the weekend from the community.
91 scientific criteria that needed to be satisfied before 21 Q. Now, canyou turntoTab109.
99 awetland could actually be established; right? 2 You will see a letter--this is document C-69
1221 1223
04:41:37 1 A. Precisely. Thatiswhyweasked for SINAC's |04:45:11 1 on the record.
) assistance. ) You'll see a request sent to the TAA to
3 Q. Okay. Goingback to the reportsat the 3 1inspect the site; right?
4 thirdobservationthere, youseethat it statesthat i A. Correct. A request for investigationis
04:41:54 5 soilcompactingandthecuttingandburningof trees |4:45:26 5 made.
¢ at different times of year and exclusively at weekends 6 Q. Andyousayinthisletterthatthe
7 wasobservedonthesite. Seethat? 7 Municipality can't--refused to give permits requested
8 A. Correct. § 1inthe future because you have novalid official
9 Q. Anddidyouobserve that onthesite? 9 document to make the case for the protection of a
04:42:1410 A. Correct. 04:45:3910 wetland area; is that fair?
i Q. You observed that on the site? 1 A. Correct.
Y] A. Right. 12 Q. Now, presumably, that would also apply to
13 Q. Canyoushowme where inyour Witness 13 the cancellation of existing construction permits; is
14 Statement you say that? 14 that right?
04:42:2915 A. Reference is made to Document 095. 04:46:0715 A. Tdon't quite understand your question.
16 Q. IfyouqotoyourWitness Statement, there's 16 Q. So, therewouldneedtobe, yousay, in
17 nomentionthereof youmakinganyobservationof soil 17 respecttotheideaofnewconstructionpermitstobe
18 compacting and cutting and burning of trees, is there? 19 1ssued, that therewouldneed tobevalid--avalid
19 A. Correct. That iswhyanindicationismade 19 basisonwhich torefuse agrant. Okay? So, you've
04:43:1020 tothereport, areference ismade tothe report. 04:46:2490 confirmed that.
1 Q. Right. Justtobeclear, are youtryingto 91 Mypropositiontoyouisthat theremust
99 say now that you, yourself, saw evidence of cutting of 97 alsobeavalidbasisforexistingpermitstobe
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04:46:33 1 withdrawn. One follows from the other, doesn't it? | 04:49:29 1 A. Yes, correct, Iseeit.
2 A, 0f course, yes. 2 Q. 2nd Bucelato, Jiménez, and Carmiol were
3 Q. Right. And this--this request to the TAR, 3 asking for the suspension of existing construction
4 wecansee, isdatedthel5thof June2010. So, in 4 permits. Right?
04:46:51 5 termsof thetimeline, thisisabout 14 or 15months | (4:49:43 5 A, TIdon't know exactly what Mr. Bucelato was
6 since the original complaint; right? 6 asking.
7 A. Correct. 7 Here, they mention--we mention that meeting;
8 Q. And you were doing everything you could to § but if you see the environmental department was not
9 resolve the situation; right? g present. Hegave the document toMr. MarvinMora and
04:47:0710 A. Correct. 04:50:0310 Nelson Masis from the Municipality.
1 Q. But you couldn't recommend refusal of 11 Q. Right. But as you say, Bucelato, Jiménez,
17 constructionpermitsbecause itwouldn'theproper 17 andCarmiol appearedat theofficesof theMuni,
13 without grounds, without an official possibility, at 13 appended documentation and requested, pursuant to such
14 least, suggesting the possibility of wetlands; right? 14 documentation, the suspension of the permits granted
04:47:2815 A. Correct. 04:50:2115 tothelasOlasProject.
16 Q. Becauseasof June 2010, all youhadwas a 16 A. Correct.
17 couple of complaints froma few neighbors and some 17 Q. Andatthispointintime, Mr.Morawashead
18 photographs that they'd provided. That's all you had 18 of the Maritime Terrestrial Zone department; correct?
19 by this point; correct? 19 A, Correct.
04:47:4720 A. Idon'tquiterememberif therewereatthat | (4:50:3720 Q. Thank you.
91 pointanyother institutions involved in this, but 21 Mr. Masis was president of the Municipal
99 that's right; if there was no document that indicated 97 Council; right?
1225 1227
04:47:59 1 that thepermitscouldnotbe refused, thenthe 04:50:45 1 A. Correct.
2 proceeding of it would continue. ) Q. ButIthinkasyoumoreor lessconfirmed
3 Q. And--ofcourse. Imean, thepoint you're 3 justamomentago, youweren't at thismeeting, were
4 makinghere isthat youcan't just take aneighbor's 4 you?
04:48:13 5 complaintanddoanythingwiththat intermsof 04:50:52 5 A. TYes, that is the case, correct.
¢ refusingpermitsandsoon. There'sgoingtobe 6 Q. And indeed, nobody who attended this meeting
7 something much more that's needed, no matter how many 7 has been put forward as a witness in these
8 times those neighbors might complain; right? § proceedings.
9 A, Correct. Itisimportanttodoan 9 Now, ifwe just goover toParagraph28of
04:48:3710 1investigation. 04:51:0910 your statement, we see that the next day, you say, you
11 Q.  Thank you. 11 confirm, that theMunicipal Council agreedtoask the
12 Now, canwe just go to Paragraph 27 of your 17 mayor tosendinstructions tothe Department of Urban
13 FirstStatement? 13 and Social Development--I think it's INVU--in order to
14 A. Yes, right. 14 suspend the permits granted until the complaints were
04:48:4915 Q. This section of your Statement refers toa 04:51:3915 clarified; right?
16 Meetingof the 7thof March 2011. And youdescribea 16 A. Correct.
17 Teeting with Mr. Bucelato, a couple of his associates, 17 Q. My colleague is correct; it's not in
18 Mr.CarmiolandMr. Jiménez, aswellas twoemployees, 18 the--but you set out the text proper in your
19 Mr. Nelson Masis Campos and Mr. Marvin Mora 19 Statement.
04:49:1220 Chinchilla, yes? 04:51:5520 Now, the complaints that yourefer tohere
)1 Do you see that's in the text of 91 must be the complaints that are mentioned in the
99 Paragraph 27; correct? 97 previousparagraph.
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04:52:09 1 So, the complaints of Bucelato, Jiménez, and |04:55:10 1 suspended and no further permits are granted to the
2 Carmiol; correct? 2 Llas Olas Project; correct?
3 A. Inthiscase, asIindicated, Iwasnotat 3 A. That's what it indicates.
| thatmeeting. Butwhatwasprovidedat thatmeeting, i Q. So, what we see is as of the 8th of March
04:52:30 5 1t was ACOPAC-CP-03-11, as is indicated here. 04:55:26 5 2011, thedecisionhasbeentakentostop, toparalyze
6 Q. Right. But I'mjusttryingtogetwhat 6 all work on the project; correct?
7 you'resayinginyour Statement. So, thisiswhat 7 A, Yes, that iswhat the agreement of the
8 you're saying. 8 Municipal Council indicated.
9 And in Paragraph 28, you refer to the need 9 Q. And you would presumably characterize that
04:57:4810 to suspend permits until--that have been granted until | (4:55:4610 measure as being a precautionary measure, a measure to
11 thecomplaintsareclarified. InEnglish, thoseare 11 prevent further environmental damage; is that correct?
17 theprecisewords. And, I'massuming, inSpanishit's 1 A. Yes. Veryprobably, because Iwas
13 something very close to it. 13 not--however, Iwasnot at that meeting; I'mnot a
14 My point is avery small one. lihen you talk 14 memberof theMunicipal Council. Iunderstand, andby
04:53:0315 about "the complaints" in Paragraph 28, youmustbe | p4:56:0615 lookingat this, that the Decision was taken on the
16 referring to the content of the discussion that you've 16 basis of the principle of not violating environment.
17 alsoreferred to in Paragraph 27 that happened the 17 Q. Right. Buttheseissueshadalreadybeen
18 previousdayinvolvingmembersof theMuniand 1g addressed, hadn't they, by SETENA; you're aware of
19 1involving Bucelato, Jiménez, and Carmiol. That's what 19 that?
04:53:2470 youmeant when you referred to "the complaints"; 04:56:2220 A. Inthiscase, asIindicated, I donotmake
9] right? 91 thedecision. Iamnot amember of theMunicipal
2 A. Yes, that isright. 99 Council, norwasIapartytothemeeting, nor tothe
1229 1231
04:53:30 1 Q. Thank you. 04:56:34 1 situation that was happening here.
2 Now, if you could just turn toTab 27 in the 2 Q. Absolutely. AndIwouldnot dreamof
3 folder in front of you. This is the Muni's Decision 3 suggesting that you had taken any decision. It's
4 andit'sdocumentR-75. Andwe cansee that the 4 unfortunate that the Respondent hasnot put forward
04:54:01 5 reference number for the Decision is given--I'm |(04:56:47 5 variousofficialswhoweremoreactivelyinvolved,
6 looking for it now, actually. Yes, I think there's 6 more closely involved, in the decision-making process.
7 some text missing, actually. 7 I'm, therefore, stuckwithputting these points to
8 If youlook justa littlebit down just g you.
9 underlined, it says, "C-03-2362-2011." I thinkit 9 Tunderstandyour involvement is limited;
04:54:2910 probablyintheoriginal said"AC." But inanyevent, | (4:57:0010 but youdo refer tomatters that lead into this in
11 youcan see that there's a reference number there; 11 yourWitnessStatement. So, Ineedtoput these
17 right? 17 pointstoyou. Youcanmake known the limits of your
13 A. No. Ididn'tquiteunderstandwhat 13 knowledge, and that's completely fair.
14 reference number you're speaking of. 1 fhat I want to say to you is the complaints
04:54:4515 Q. JustlookwhereI'mpointingonthepage. 04:57:1715 towhichyourefer fromParagraph28 andwhich leads,
16 So, just there. 16 aswesee, tothisStopOrderonthe 8thof March
17 A. T see. (-03-2362-2011. 17 2011, the day after the meeting between the Muni and
18 Q. And I think in the copying, something's just 18 Bucelatoand co, that complaint had already been
19 beenclippedand one of the letters ismissing, butI 19 addressed by SETENA. And I can take you to a document
04:55:0420 don't think anything happens on that. 04:57:4990 toshowyou the fact.
21 But underneaththat, wehave the text of the 21 And if youwant to turntoit, it's Tab1l6.
99 Decision saying that all existing permits should be 97 But this is a resolution from the previous year.
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04:57:53 1 Resolution 2086-2010, and they set out there--the 05:01:17 1 needtogothere, there'sanother letter fromyouthe
2 Tribunal is very familiar with this document. They 9 same date addressed to the Muni, and that's at Tab 18
3 have seen it several times already. 3 inthefile. AndasIsay, that'sprettymuchthe
i But it clearly shows that SETENA, the { same--it's a letter saying more or less the same
04:58:09 5 department that issues Environmental Viability |05:01:35 5 thing.
¢ permits, has considered the complaints of Bucelato and 6 And so, my question toyouis, youwere
7 cowetlandsandsoon, andhasdecided, no, Bucelato, 7 sayingat theendof August 2010, that--to the TAAand
g you'recompletelywrong, that'stheendof your § totheMuni, goaheadandissuetheconstruction
9 complaint. And yet, we seebased ona singlemeeting g permits. So, what had changedbyMarch2011 to
04:58:2010 onthe 7thofMarch2011, theMuni issuinga Stop 05:01:5310 Justifyaview--yourview, that therecouldbe
11 Order. 11 wetlandsonthesite? Whathad changed?
12 Now, I assume youcan't comment on the 1 A. After the request for the investigation by
13 SETENA Decision because you're not at SETENA; it's not 13 SINAC27Ruqust, we received documentation fromthe
14 within your competence. 14 biologist Manfredi, where he says there is no wetland.
04:58:4815 Does it seemstrange to you that thematter | ¢5.02:3615 So, the Department of Environmental Management noted
16 hasbeendealt withonce in 2010 by one agency and is 16 that, andwe indicate that to the TAA and to the mayor
17 brought back fromthe grave the following year by the 17 that there--this is the situation.
18 samepeople, totheMuni; andbased ononemeeting, it 18 Now, you sent me back to--or now are
19 resultsinaStopOrder? 19 indicating 2011, just tobeabletofollowthe
04:59:0820 Does that seem strange to you? 05:03:0000 Etimeline, What date did you indicate?
21 A. T reallydon't know if the Municipal Council 21 Q. March 2011, because we see the--you refer to
99 was aware of SETENA's Resolution, and they make 99 the TMarchmeeting, yourefer to the 8 March Stop
1233 1235
04:59:20 1 reference to the SINAC's document, where 05:03:14 1 Order. I've taken youto the documents relating to
2 accomnodations are requested, and they base themselves 2 that. So, something's changed between the end of
3 ontheprincipleof (inSpanish) thatis, violationof 3 Auqust, whenyousay should goahead and issue permits
4 nature, and that's what they say in that decision. 4 oncetheEVisinplace; a fewmonths later, you're
04:59:52 5 Q. Now, back in July--well, sorry. 05:03:29 5 saying stop, we need to--we need to look, because
6 Back in September 2010, you had--sorry. § there's evidence of wetlands.
7 NowI'mlosingmy train. Just letmestart 7 fihat's changed?
§ again. 8 A. Canwerefertothe SINACdocument, which
9 On the 16thof July 2010, SINAC had issueda 9 was used?
05:00:1210 report confirming there were nowetlands. Are you 05:04:0310 If youcould find it for me, I would
11 aware of thatfact? 11 appreciateit.
Y] A. Thichreportareyoureferringtoonthe 1 Q. Okay. It'sveryclosetothedocuments
13 16th of July? 13 you'vealready lookedat. So, if you just go to the
14 Q. IfvyouturntoTabl1l3, you'll seea copyof 14 Tabll7, Ithinkyou'll findwhat youintended.
05:00:3315 the report. And then if you lookat Tab114, you'll | p5:04:4415 And for the--well, at least forMr. Baker,
16 seeyour letter of 29 August 2010 inwhich you 16 there's an English version just behind Tab 118.
17 recommended to the mayor and to the TAA that once the 17 Isthis thedocument youhad inmind?
18 EV had been delivered, construction permits should be 18 A, Correct.
19 granted; right? 19 Q. Butifyou'lljustgobacktotheMuni's
05:01:0720 A. Correct. 05:05:2520 Decision--so, if you just turnback toTab 27, if you
271 Q. Sotheoneyou'relookingat, 114, isthe 9] remember thisdocument, 8thofMarch2011, what we see
97 letter tothe TAA--for therecord, I'mnot surewe 97 inthetextof the Decisionis the reference to
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05:06:44 1 the--isthattheMuni, speakerof theneedtoclarify [05:10:38 1 BYMR. BURN:
2 what's claimed produced by the said gentleman, ) Q. So, yousee that reference there? Andwe
3 Do you see that, in the middle of the 3 canfind that documentation. If youjustgobacka
4 operative paragraph? 4 couple of tabs to Tab 25, you'll see here a letter
05:07:21 5 A. Yes, correct. 05:11:00 5 dated the 7thof March 2011 has the reference at the
6 Q. And it's obviously the same gentleman, given ¢ top fromthe Muni. Thisisa letter fromMr. Mora.
7 thechronology, that hastobeBucelato, Jiménez, and 7 Thisisatwo-paragraphletter addressedbyMr, Mora
g Carmiol; correct? 8 totheMunicipal Council fromMr. Mora, who at that
9 A. It said those--or "said gentlemen." g time, asyouconfirmed, washeadof theMaritime Zone
05:07:4910 Q. Right. Andthegentlemenarenamedinthe 05:11:3410 Department.
11 paragraphabove. Youcansee there'sareferenceto 1 Now, if youreadquicklythe twoparagraphs
17 Masismeetingwith Sefior Steve Bucelato, Alfonso 17 of text there, you'll see that the letter simply
13 Jiménez, and Sefior Franklin Carmiol, 13 describes the fact that a meeting took place the
14 So, we know who 1s being referred to in the 14 previousdaywithBucelato, Jiménez, and Carmiol,
05:08:1115 paragraphbelow. Andas you say in Paragraph 27 of 05:11:5115 which they presented some documentation and requested
16 vour statement, and the documents are going--that are 16 that the project permits be suspended.
17 beingreferencedhereare the--well, it's the SINAC 17 The letter does not describe anything about
18 Report of January the 3rd, 2011. So, if we justgo to 18 those documents, what those documents contained, does
19 Paragraph 27 of your Report, just tomake sure I've 19 1it?
05:08:4500 summarized things fairly. 05:12:0820 A. Correct.
21 So, you see, you say "Steve Bucelato, 1 Q. So, theMuniwas not apprisedof the
99 Alfonso Jiménez, and Franklin Carmiol delivered at 77 contents. They were not told what those documents
1237 1239
05:09:00 1 that time aReport fromthe ACOPAC, a local Officesa |[05:12:18 1 actually contained, were they?
2 SINAC, of January 3rd, 2011." ) A. It'snot indicated here in this letter from
3 So, the documents that need to be clarified, 3 Mr. MarvinMora.
4 that's the document we're talking about, isn't it? i Q. And there's nothing here to suggest that
05:09:23 5 A. TYes, that is indicated there, ACOPAC. 05:12:38 5 thiswasbeingcopiedat the same time to the
6 Yes, thereisareferencehereto ¢ Environmental Department, isthere? Youcanseeit's
7 ACOPAC 063. 7 copiedtothearchives, tothefiles. There'snothing
8 Q. Okay. Andjustgoingback totheMuni's g else to indicate that it was copied to the
9 Decision, so, Tab 27 still. 9 Environmental Department, is there?
05:09:5610 So, you see inthat paragraph that has the 05:13:0110 A. Correct.
11 heading "Asunto Number 14"--you see that? 1 Q. Didyouseeacopyof this letter at the
12 A. Correct. 17 time?
13 Q. Andyoucanseethat theMuni'sDecisionis 13 A. Thisletter, on7March2011? AsIsaid, I
14 partofAgendaIteml4, andit was taken onthebasis 14 was not at that meeting, nor was I at the Municipal
05:10:1515 of correspondence that was receivedwithreference 05:13:2515 Council meeting when the Decision was made.
16 DZMT-025-2011. 16 Q. Right. Buteven thoughyouhadanongoing
17 Do you see that? 17 investigationintothe sitethatwasanopen
18 MR. LEATHLEY: Sorry to interrupt, Mr.Burn. 18 investigation at this point in time, this letter was
19 Theoriginalisslightlydifferent. Itendsin 19 not copiedto youor toyour department, was it?
05:10:3320 026-2011. I don't know if that'smaterial-- 05:13:4820 A. That iscorrect.
Al MR. BURN: Did Imisread? IapologizeifI il Q. Okay. Andslightlydifferenttopic. You
99 did. Thankyou. 97 should have loose--it's not in the files--a copy of a
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05:14:03 1 Witness Statement made by a Mr. Jorge Antonio Bricefio |05:17:30 1 do make a recommendation.
2 Vega. Just keep that available. Therearegoingto ) Q. CanvyouturntoTab134.
3 besomeotherdocuments tolookat. 3 So, thisisaletter fromMr. Bricefio to the
4 InVolume 2, could you turn to Tab 132, 4 Muni, toMr. Freddy GarroAriasat the Alcalde Muni,
05:14:33 5 Now, do you know who Mr. Bricefio is? 05:17:58 5 andit's dated the 29th of October 2012. And he says
6 A, Yes. ¢ thatheinquiredattheTAA; andaccordingtothe
7 Q. Thatpositiondidheholdin2012? 7 document inthe file, Mrs. Vargaswasnotifiedat 9:20
8 A, Hewastheinternalauditorofthe § onSeptemberthellth, 2010, onFaxNumber 2779-9965;
9 municipality. 9 however, whenasked, she said that she hadnot
05:14:5710 Q. Right. Andat Tab132, we see his letterof | 5:18:3010 received thatnotice.
11 thelethOctober 2012 tothe President of the TAR. 11 Do you see that?
12 Do you see that? 1 A. Mayyou--mayIreadit, please? I'dliketo
13 A.  Yes, correct. Excuse me. 13 read it.
1 Q. Have you seen that letter before? 14 Q. VYes, that'sabsolutelyfine. If youjustgo
05:15:2115 A. No. 05:18:4915 to the second page of the document, top paragraph.
16 Q. Thank you. 16 A. Pleaseallowmetoreadit.
1 Nonetheless, I'dlike totake youto some of 17 Q. Yes, youseethat.
13 1itscontentsandputa fewquestions toyou; notmuch. 18 And you're aware of this because you--as you
19 If you'd look at Paragraph C, he notes that 19 said, you read Mr. Bricefio's Witness Statement, and he
05:15:3820 theMuniisanactivepartyinaclaimfiledbyMénica | p5:90:5300 deals with this at Paragraph 30 of his statement.
91 VargasQuesada. That'saclaimthat you filedat the 1 So, Mr. Bricefiowants to knowwhy you
97 TAA. 97 haven't responded to the TAA's request.
1241 1243
05:15:50 1 Do you see that? 05:21:15 1 PRESIDENT SIQUEIR0S: Could you please
) A. Correct. 9 respond to Mr. Burn's question first.
3 Q. Have you read Mr. Bricefio's Witness 3 1f you know, well, based on the report of
4 Statements in these proceedings? 4 Mr. Bricefio--well, his declaration about the
05:16:10 5 A. Correct, yes. 05:21:29 5 situation.
6 Q. So, you'reaware that hewasconcernedby 6 THEWITNESS: Iknowthesituationbecause
7 thecomplaint youhad filedat the TAAbecause he was 7 of thearbitration. Theauditor never askedme for
§ of theviewthatinfilingthatclaimyouwereacting § 1information or documentation.
9 inyour ownnameandnot that of theMuni. You're 9 PRESIDENT SIQUEIROS: But the question is,
05:16:2310 aware of his concerns in that regard? 05:91:4210 did you know about this information?
1 A. T found out during these proceedings about 11 THE WITNESS: Yes.
17 the situation with the auditor. 1 ARBITRATOR NIKKEN: When you say "I know the
13 Q. Right. Andyounow know--didn't knowat the 13 situation"--until thisarbitration? Did you know
14 time, but you now know that his concernwas that the 14 about it before this proceeding or because of this
05:16:5015 Municouldbeexposedtoliabilities, bothciviland | p5:29:0315 proceeding?
16 criminal, if thirdparties' rightshadbeenaffected 16 THE WITNESS: This auditing investigation.
17 bytheclaimyouwerepursuing; youunderstand that, 17 It'snowI'mfindingoutabout it.
1§ yes? 18 ARBITRATOR NIKKEN: Because you'reusing
19 A. TWell, in our department, we were just 19 thiswordinSpanish"hasta,"whichcanmean "now" or
05:17:1620 carryingoutaninvestigation. Wedidnotrecommenda | ¢5.29.19p0 can mean "until."
91 complaint to the auditor. First, we do an 21 BYMR. BURN
9) 1investigation to take in that, and then--excuse me, we 2 Q. So, whatwe see isthatMr. Bricefiowanted
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05:22:29 1 to knowwhy you had not dealt with the TAA's request [ 05:25:43 1 And this documentation--I'm just finding out
2 thatyouhavetheMunicipalityconfirmits standing 2 about thisnow. Idon't know the situation. Well, we
3 forthepurposesof theclaimthat youhadinitiated. 3 have the Municipal Council and the Mayor. Idon't
i Youagree that that'swhathe's saying, at 4 knowwhy or if they sent that notification, and they
05:22:44 5 leastinpart, inthisletter? Yes? 05:26:03 5 didn't askme because they know what's goingon. I
6 A, Well, this2779-9965 isnot the facts of my ¢ sent the copies to the Mayor and a summary of
7 office. Itdidn'tarriveandit'sdirectedto the 7 documents.
8 Municipal Council. So, I don't have a response to 8 Q. Maybe you're confused. But youhave already
9 that question, 9 saidthatbeforethishearingyoureadMr, Bricefio's
05:23:1210 Q. ButyoutoldMr. Bricefio that youhadnot 05:26:2310 Statement. I've shownyouthat hedealswiththisin
11 received the facts, didn't you? 11 his WitnessStatement.
17 A, 2779-9965he says is here. Butas I said, 1 So, even if you did not look at the
13 I'mfindingout about thissituationabout the 13 documents to which he referred in his statement, you
14 Auditing Office. Ididn't know that the Auditing 14 alreadyknew fromthe statement itself that yousay
05:23:3715 Office was doing an investigation with regard to this | p5:06:3715 voureadthathewasmakingthesepoints.
16 Project. 16 So, itisnotcorrect, isit, tosaythat
17 Q. But you didn't ever procure the Certificate 17 thisisthe first time you'vebecome aware of it? You
18 ofGood Standingor anysort of express statement from 18 knewbeforetoday, at least since this--thislitness
19 theMuniwithrespecttotheclaimthat youinitiated, 19 Statementwasgiventoyou, thathehadconcernsabout
05:23:5320 didyou? That never happened, didit? 05:26:5020 theway inwhich the TAA claimwas being pursued. You
01 A. Idon't understand the question. 71 knew that already, didn't you?
2 Q. It'sprobablymy fault. 2 A. Let me explain, then.
1245 1247
05:24:09 1 llould you say, regardless of what was 05:27:09 1 fihen T read the clarification of
) discussedat the time andwhat wasnot, that 9 Mr. Bricefio, that's when I realized that this
3 Mr.Bricefloissaying that thereisanactionof the 3 situationexists. That'sthe issue, right. fhenl
4 TAAthat has beenbrought by Ménica Vargas? It isa 4 read his statement, that's when I realized the request
05:24:23 5 concernand aworry for the position--the legal 05:27:25 5 thathadbeenmade totheMunicipalityandtheMayor.
¢ positionof theMunithat thathasbeenfiledin 6 Q. Right. Now, youwereaware onthe 13thof
7 Ms.Vargas's ownname. Torectifythe situation, a 7 April, 2011--
g Certificate of Good Standing in the Muni's name needs 8 MR. BURN: I think the channel needs tobe
9 tobefiled. 9 switched.
05:24:4010 Now, you've acceptedall of those points. 05:27:4410 BYMR. BURN:
11 Not that--all of those descriptions of Mr. Bricefio's 11 Q. You'reawarethatonthe13thofApril,
17 position, as set out in--in this correspondence. The 17 2011, SETENA receiveda resolution suspending the
13 finalpoint toyouonthis--onthisissue isjustto 13 Environmental Viability Permit for the site. You're
14 confirmthat youandtheMunineverdidsecurea 14 awareof that? Yes?
05:25:0315 CertificateofGoodStandingintheMuni'snamewith | 05.28:0115 A, Can you refer to the document, please?
16 respecttotheactionyouinitiatedat the TAA, 16 0. Justonesecond. Wedon't have it in these
17 Do youagree that that iscorrect? 17 papers, I don't think.
18 A. Firstofall, inallmyreports, wetalk 18 But just take it fromme. You're aware that
19 about requests for information, not for complaints. 19 the EVwas suspended in 2011 by SETENA? It was justa
05:25:33p0 First, there'stheinvestigation, andthenthe 05:28:3170 fewweeks after the Muni decision that we've looked
91 documentissentwith--alltheevidenceissenttothe 91 at. Youmust have been aware that SETENA then
99 Mayor for corresponding action. 97 suspended the EV. You're awareof that fact? Yes?




Sheet 64

1248

1250

05:28:48 1 A. Tcan'ttell youtheexact datebecausel 05:32:38 1 askedforittobeenforced. You'veconfirmedthat.
2 don'thavethemuphereinmyhead. Butif Isawthe ) Did you do the same or did somebody in your
3 document and thedate, I couldsay, "Well, yes, that's 3 department do the same with the November decision of
4 correct." 4 SETENA reinstating the Environmental Viahility Permit?
05:29:07 5 MR. BURN: Canthewitnessbegivenacopy |05:32:58 5 A, Couldyoutell mewhere I can see that
6 of R-87, please. 6 November 1,please.
7 BYMR, BURN: 7 Q. Te'll findit for you. I'mnot sure. If
8 Q. So, do you remember this document now? g youcanjustgotoTabl27. I'mnotsureit'sgoing
9 A. This is the document from the Municipal g tohelpyoubecauseny questiongoes towhat you
05:29:5410 Council conveying it. It says that thereisa 05:33:1910 recall. So, thisisResolutionNumber2850-2011. And
11 precautionary neasure. 11 this is the SETENA Resolution reinstating the EV,
17 INTERPRETER: And the rest she mumbled. 1 I repeat my question. Doyourecall either
13 BYMR. BURN: 13 youpersonallydoinganything toask for thistobe
14 Q. Andthenif yougotoTab37inthefilesin 14 enforced or anybody in your department?
05:30:1715 front of you. You seea letter fromyou dated the 5th| p5:34:0315 A. Inthis case, on 5 May--Freddy Garro joined
16 of May, 2011. 16 theMunicipalityonlMay, andhe askedme to send him
17 A. Correct. 17 asummary of the Project. That is the reason why we
18 Q. And you refer to enforcement of the SETENA 18 sendtherecommendationthat iscontainedhere inthe
19 Resolution until SETENA indicates to the contrary. Do 19 last paragraph.
05:30:4820 Yyou see that? 05:34:1920 Then it reaches the Office of theMayor and
Al A, Correct. 91 then Urban Development that issues construction
2 Q. So, wecansafelysaythat youwere aware of 97 permits. Theyare the oneswho are supposed to
1249 1251
05:31:10 1 the SETENAResolutionof the 13thof April, 2011, at  |05:34:29 1 execute it.
) thetimebecause yourefertoitthere, 2 Q. That'sfine. It'snotananswer tomy
3 Now, you're aware also, presumably, that the 3 question. It'sthe thirdtime I've askedthis
4 suspensionby SETENAwas liftedonthe 15thof 4 question.
05:31:24 5 November, 2011? 05:34:40 5 Do you recall either yourself personally or
6 A. The notification took place at the Office of 6 somebody in your department taking any steps to
7 theMayor. That'swhereallnotificationsaresent. 7 enforce the November SETENA Resolution?
8 S0, right now I don't have 839 to see the exact date. 8 A. Idonot recall precisely about this
o However, whenanotificationismade, itisfiledwith 9 Resolution.
05:31:4710 theMayor'sOffice, thenit'ssenttotheCouncilthat | (5:35:1010 However, ithadbeenclarifiedinthe
11 thenconveysit. But perhaps by then, theymay have 11 previouspoint that Ihad--that we hadasked for the
17 hadit. Itmayhave reached the Office of the Mayor 17 Environmental Viability to be enforced.
13 earlier. 13 Q. Now, canyoujust finally turntoTab136.
14 Q. Right. Butwe can see fromyour 14 Youwill find there a copyof a letter from
05:32:0115 correspondence that you are asking for the SETENA 05:35:3315 Mr. Bricefio dated the 5th of November, 2012.
16 Resolution stopping work or lifting--suspending the EV 16 Can you just go over to the second page of
17 tobe given effect immediately. 17 that letter.
18 Didyou or anyone in your department do 18 A, Correct.
19 anything to enforce the SETENA Resolution in 19 Q. Can you see the paragraph that begins
05:32:1820 November 2011, as far as you remember? 05:36:1800 "E1"--well, the 29thof April 2011. Canyou just read
Al A.  The SETENA Resolution of 20117 91 that out loud, that paragraph?
2 0. Yes. The SuspensionOrder, we can see you 2 A, Yes.
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09:36:28 1 "On29 April 2011, the Cotsco Investment 05:39:29 1 legal basis."
2 Company"--sorry--"Cotsco C&T, S.A., represented by ) Q. So, intotal, whatwe see fromMr. Bricefio's
3 Richard Aven, presented revocation resource for the 3 letteristhathe's--he'sworriedthatadecisionhas
4 appealhavingtodowiththenullificationof 4 beentaken in relation to the Project based on the
05:36:46 5 Resolution 839-2011. By Resolution 2850-2011 of 05:39:49 5 complaints of three neighbors of the Project whose
6 15 November 2011, SETENA declares that the ¢ complaints have already been dismissed by SETENA.
7 request"--or it doesn't say so--"that leaves without 7 Andhe'sconcernedthat there'snolegalor
g any effect the precautionary measures imposed by the g administrative basis for the Council's decision.
9 Resolution that was annulled." g That'scorrect, isn'tit? That'shisconcernatthis
05:37:0910 Q. Thank you. 05:40:0710 point?
11 Can you just drop down another couple of 11 A. Correct.
17 paragraphs and just read out the paragraph beginning 1 Q. Anditwasn'tyourdecision. Youwere
13 "Analizando." 13 workingintheEnvironmental Department. Buthewas
1 A. Correct. Yes. 14 concernedthat the Muni had taken stepswhichexposed
05:37:2515 "Analyzing the above, pleasenote that the | (5.40:2615 1t tolegal claims frompeople like developers for
16 agreementmadeonMarch2011, itisrequestedfromthe 16 damages that they might suffer by way of illegal acts.
17 Mayor to issue precautionary measures tohalt the 17 That's a fair summary of his--his concerns,
18 continuationof theworks onsuchproject. When they 18 isn't it?
19 learned about Resolution 839-2011-SETENA, it is sent 19 A. Icannotmakeexact referencetothisor
05:37:4420 tothe UrbanDevelopment Department. However, when | p5.40.5020 whatit'stalkingto. First, becauseMr. Bricefioand
91 they learned about Resolution 2850-2011-SETENA, that 91 Mr. Jorgenever spoke tome. Itwas sent tothe
99 nullifiesthepreviousresolution. Itissenttothe 97 Municipal Council. It ismy understanding that, yes,
1253 1255
05:37:53 1 same department, but they do not tell the department or| 05:41:02 1 therewasasuspensionbytheTAAalso.
2 Mayor to suspend the precautionary measures that were ) Now, what the Council did with regards to
3 requestedonMarch 2011, nor those issued in 3 thisinformationissomethingthat Iamunabletotell
4 Resolution839-2011 fromApril13, 2011, whichthe 4 you.
05:38:10 5 Councillearnedabout onMay2ndof that sameyear." |05:41:18 5 Q. Right.
6 Q. Okay. And if we just continue down to the 6 A. TIjustwantthat tobeclear.
7 next paragraph, we can see Mr. Bricefio refers to 7 Q. That isveryclear. AndI repeat whatI
g correspondence between SINAC and Mr. Bucelato. § said, that it'sunfortunate that you're the only
9 Canyoujustgotowhereitsays, "Sin 9 person I canput these questions to. Iwould,
05:38:3510 embargoellono." Just readthe remainder of that 05:41:3010 frankly, much rather be able toput the questions to
11 sentence out from where it says "however" onwards. 11 thepeoplewhoactuallytookthedecisions. But there
1 A. In the next paragraph? 17 youhaveit,
13 Q. Justrightneartheend, threelinesfrom 13 Now, just tofinish, you'll seeat the
14 thebottomof that paragraph, beginning "cabe 14 conclusion of this letter Mr, Bricefio sets out three
05:39:0215 1indicar." If you just godownnear thebottomof that | p5.41:4515 recommendations. Doyouseethat'sonthe lastpage
16 paragraph. It says, "Sin embargo ellono.” 16 of theletter? Andheessentiallysaysthe
17 Do you have it? Just read out the remainder 17 TMarch201ldecisionshouldbenullified. So, that's
18 of that sentence. 18 the decision to suspend the construction permits.
19 A. "However, this is no reason for the Project 19 Do you see that? And his point was that was
05:39:2020 to halt by the Municipality not eliminating the | (5.49.0870 adecisiontakenwithoutlegalbasis. Doyousee
9] precautionary measures requested to the Mayor's 91 that?
99 Offices, even when they did not have the required 9 A, That's what Mr, Jorge's letter says.
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05:42:23 1 Q. And then his second recommendation was that |05:45:38 1 (Pause.)
7 the 15 November 2011 SETENA Resolution needed tobe 2 PRESIDENT SIQUEIROS: Mr. Leathley.
3 giveneffect. Doyou see that? 3 MR, LEATHLEY: Thank youverymuch, sir.
1 A. That's what it says. i REDIRECT EXAMINATION
05:42:56 5 Q. Andwouldyouagreewithme that the Muni 05:46:49 5 BY MR. LEATHLEY:
¢ hasdoneneitherof those first twothingstodate? 6 Q. Ms.Vargas, justonequestion. I'daskyou
7 A. There are documents that the Environmental 7 toplease look--Mr.Burnsasked some questionsabout
§ Management Office--that these documents were not § what one can see fromthe border fromthepublic--from
9 transferredtous, soIdon't knowwhat the answer to 9 the road.
05:43:181) that is. 05:47:0510 For the benefit of the members of the
1 And even more with regard to the information 11 Tribunal who haven't visited the site, could you say
17 mentioned by Mr, Jorge Bricefio. 17 what is visible from the roadway?
13 Q. As far as for completeness' sake--as far as 13 A. Thelandistotallyopen. Thereareno
14 the third recommendation is concerned, you can see he 14 walls, nofences. Andintheinspection, whereoneis
05:43:3315 says there should be set up an interdisciplinary 05:47:2515 located, it might be as far as the table over there.
16 commission. 16 Andthat'swhere--andthe trees--andwhere the trees
17 Now, would you agree withme that a 17 were burnt is roughly where you are. Andif youjust
18 commission--such a commission was eventually set up? 18 stepintoitonestep, it'sthelasOlasProject.
19 Will you agree with that? 19 It's open space, and there's complete visibility all
05:43:5020 A. Correct. 05:47:4770 around on the Project. There's very good visibility.
21 Q. Andwouldyouagree that it hasnot taken 21 MR. LEATHLEY: Thank youverymuch. Ihave
99 any substantive steps, any significant steps, to 97 no other questions.
1257 1259
05:43:59 1 resolvethissituationatlasOlas? Isthatcorrect |[05:47:55 1 PRESIDENT SIQUEIR0S: Mr. Nikken, do you
2 based on your understanding? 2 have anyquestions?
3 A. T amnot part of this interdisciplinary 3 QUESTIONS FROM THE TRIBUNAL
4 group. Nonetheless, with regards to the injunction, i ARBITRATORNIKKEN: Yousaidthatit'sonly
05:44:19 5 that paralyzes the actions at the Municipality. 05:48:07 5 now that you're hearing about this complaint from the
6 Q. Right. AndIthinkit'smylast question. 6 auditor against you advising you about your
7 You can--you can see in Paragraph 3 there that he 7 responsibility for the damage tothe environmental
g indicates that on the interdisciplinary commission, § heritage that canbe causedby the Las 0las Project.
g there shouldbe included representatives of the 9 You're only hearing about it now?
05:44:3310 Project--of the Condominium Project. 05:48:3410 THE WITNESS: Yes. When I saw the document
11 The commission that was set up didnot 11 fromMr. Bricefio, it"s only then that I heard about
17 include any representatives of the Condominium 1 it.
13 Project, didit? 13 ARBITRATOR NIKKEN: And how concerned are
14 A. AsTsaid, I'mnot part of the group; 14 youaboutall of this?
05:44:5715 therefore, Idon't even know who joined that 05:48:4415 THEWITNESS: Well, truly, whatIfeltis
16 interdisciplinary group. 16 that my department was really making an investigation,
17 MR. BURN: Thank you, Ms. Vargas. I haveno 17 Wenever filedaclaim. Tofileaclaim, first, you
18 further questions. I'mgrateful for your patience. 18 havetoperformaninvestigationsoastohavegrounds
19 PRESIDENT SIQUEIROS: Mr. Leathley. 19 totake something to the Mayor. And the Mayor will
05:45:0920 MR. LEATHLEY: Thank you, sir. CanIjust | (5.48:5870 thenmake adecisionbased on the recommendation
91 take 10 seconds to confirm one point, please. 91 provided by the Environmental Management Office, with
2 Thank you. 99 all the documentation and information, to decide
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05:49:06 1 whether yesornottofileacomplaint. 05:51:22 1 five minutes'time,
2 lie're not going to have the Mayor waste his 2 PRESIDENT SIQUEIROS: Thank you.
3 timebysimplygivingadocument. So, first, the full 3 (Brief recess.)
4 1investigationiscarriedout, followingwhich the 4 PRESIDENT SIQUEIR0S: Are we ready to
05:49:19 5 complaint isfiled. 06:06:42 5 proceed?
6 ARBITRATOR NIKKEN: And as far as you know, 6 MR, BURN: Yes,
7 1is it common or frequent for the auditor topoint out 7 LUIS ORTIZ, CLAIMANTS WITNESS, CALLED,
g that there couldbe apossible damage caused tothird 8 PRESIDENT SIQUEIROS: Okay. If the Court
9 partiesbytheactionsbyanofficial? Do you know of 9 Reportersand InterpretersandPartiesare readyto
05:49:4110 any other instance inwhich a controller has done 06:06:4710 proceed, then we shall proceed with the examination of
11 somethingsimilar? 11 Mr. LuisOrtiz, whohas submittedan expert report on
17 THE WITNESS: No, I know of no case. 17 Costa Rican public law.
13 ARBITRATOR NIKKEN: Thank you. 13 Mr. Ortiz, will yoube subject tothe
1 PRESIDENT SIQUEIROS: Mr. Baker. 14 examination in English?
05:49:5115 ARBITRATOR BAKER: No. 06:07:0815 THEWITNESS: Ves, sir.
16 PRESIDENT SIQUEIROS: I have no further 16 PRESIDENT SIQUEIROS: Okay. So, Iwould
17 questionseither. 17 wishtoconfirmcertainruleswithrespect totheway
18 Thank you, Ms. Vargas. Youare releasedas 18 the examination is going to be conducted.
19 @ witness. 19 There will be a direct examination, which
05:50: 0420 Ms. Vargas, your participation as a witness | (g.07:2820 willbebrief, tobesubmitted--whichwillbecarried
91 hasnowconcluded. If youwish, youmay remainin the 91 out--I'msorry--by counsel tothe Claimants. This
99 room. 97 will be followed by a cross-examination on the part of
1261 1263
05:50:13 1 THE WITNESS: Thank you. 06:07:38 1 the representatives for the Republic of CostaRica
) PRESIDENT SIQUEIROS: So, it is 10minutes ) and, thereafter, a redirect questioning by
3 0of 6:00. Wemaycontinue if the Court Reportersand 3 representatives of the Claimants in respect to issues
4 InterpretersarewillingtodosoandthePartiesare § that have arisen during cross-examination.
05:50:26 5 aswell, 06:07:57 5 MR. BURN: Sir.
6 Idohave toadvise you that Francisco Grob 6 PRESIDENT SIQUEIROS: The Tribunal--I'm
7 hasalertedustothe fact that thebankwill be 7 SOrTy.
§ closingdowntonightat 7:00. Therewillbeno 8 MR. BURN: Sorrytointerrupt, but just to
9 furtherservices, norstreamingservices, forthat g clarify a couple of points. You'll remember that
05:50:4210 matter. 06:08:0610 Mr.Ortizisgoingtogivehispresentationinlieuof
11 So, wewould have toend the hearingbefore 11 directexamination, assuch, inSpanish, andthenhe
17 7:00p.m. if the Partiesand the Court Reportersand 17 will be examined in English.
13 Interpreters would wish to continue. 13 PRESIDENT SIQUEIROS: Indeed, yes. AndI
14 MR. BURN: For theClaimants'part, we think 14 have that inmind. But I amsimplyaddressingat this
05:50:5915 1t would be sensible to continue for the maximum time. | pg:08:2115 pointwhat theprocesswill follow--whatwill follow
16 MR. LEATHLEY: Thankyou, sir. Yes, we 16 afterhisdirectpresentation, whichyouhave
17 agree. 17 indicated.
18 PRESIDENT SIQUEIROS: Okay. So, doyou find 18 The Tribunal may during that time or even
19 1itadvisable totakeashort break? I think that the 19 during the presentation in Spanish may address
05:51:1220 Court Reporters and Interpreters would like to 06:08:4020 Qquestions to you with respect to your presentation or
91 take--or deserve a short break. 91 answers being given during examination.
2 MR. BURN: TWe'llhaveMr. Ortiz readyin 2 THE WITNESS: No problem.
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06:08:53 1 PRESIDENT SIQUEIROS: And there is a |06:15:11 1 theparties that the theoryof CostaRica isbasedon
) statement alsoon the desk, whichwewouldask youto ) averyspecificpoint, and that isthat all permits
3 readinrespect toyour statementstobemade. 3 are--haveaflawbecauseof theillegalactionsof the
i THEWITNESS: Okay. "Isolemnlydeclare { Claimants. Thisisthetheoryof theCostaRican
06:09:15 5 uponmyhonorandconscience thatmystatementwillbe | 06:15:30 5 State. It'sa starting point for all the allegations.
¢ 1in accordance with my sincere belief." 6 Hence, my participation is in this
7 PRESIDENT SIQUEIROS: Thank you verymuch. 7 arbitration as an expert in public administrative law.
§ So, please feel freetoproceedwith your g Because environmental law is not first environmental
9 presentation. o lawand then administrative law; but, on the other
06:09:4710 (Discussion off the record.) 06:15:4610 hand, it isreallyadministrative lawqualifiedby
11 PRESIDENT SIQUEIR0S: There is a button 11 environmental law,
17 thereinfrontof youat themicrophone. The 1 fihat thismeans is that the processes tobe
13 microphone has to come on, 13 followed are those provided by the Costa Rican public
14 THE WITNESS: But I'm using thismicrophone. 14 lawbased on the clear reading of Article 364, the
06:10:0515 PRESIDENT SIQUEIROS: Okay. Great. Now, 1f | (g:16:0615 General Lawof Public Administration, that Iwould
16 youneed it and if you are thinking of gettingup to 16 liketoreadtoyouveryquickly.
17 showsomethingonthispaper that isbehind you, that 17 It provides that this isapublic law, and
18 1ssomething that wewill have to check tomake sure 18 1twaivesall those opposed toit. If there isany
19 that your microphone is working. 19 doubt, its rules and principles prevail over those of
06:10:2420 THEWITNESS: Ifnot, maybe Icould-- 06:16:2420 any other provision of equal or lesser rank.
21 SECRETARY GROB: Yes. Maybe your microphone 21 Furthermore, it is the criteria for
79 1s not on, your tie mic. 97 interpretation of all the administrative legal system
1265 1267
06:10:38 1 INTERPRETER: No, the Interpreter cannot 06:16:36 1 of the country.
2 hear. 2 CostaRica, asanyother state, does not
3 (Pause.) 3 admit that theendjustifies themeans. And just as
i DIRECT PRESENTATION 4 ourConstitutional Tribunal hasprovided, if the
06:14:01 5 THE WITNESS: Verywell. Once again, good |(06:16:55 5 procedures set forthinthe legal systemare not
6 afternoon, members of the Tribunal and counsel for the 6 applied, then, quite simply, any action by the State
7 Republicof CostaRica. Today I'dliketogive youa 7 or Public Administration will become illegitimate,
§ brief presentation on the most important topicsof § regardless of the end sort.
9 thiscase, especially fromthepointof viewof 9 So, withthisintroduction, let me nowmove
06:14:1710 administrative and public law, which is my specialty. | (6:17:1810 toaveryimportant topic, given the theory of the
i Mypresentationisdividedintoseven 11 caseinthismatter. Andthatisthat thepublic
17 sections. The first isthe theory of the case of the 17 entities and organs participated in the dispute.
13 Costa Rican country. One is the organizational chart 13 llehave alreadyanalyzedquitealot with
14 of thepublicentities and institutions that are 14 thewitnesstestimony, inparticularbythe
06:14:4015 1involved. The second are--the third are the | pg:17:3515 prosecutor, but therearea fewpoints that Iwould
16 administrative precautionarymeasures or injunctions. 16 liketoclarify. AlthoughI'mnotverygoodat
17 The fourthishowadministrativeactscanbe 17 drawing, Ididthink thisisperhaps thebestway.
18 extinquished. Five, application of the principles of 18 First, the Costa Rican Public Administration
19 legitimate contrast--good-faith intangibility or 19 compriseswhat we call the State. This is the legal
06:15:0020 estoppel. Six, easements. And, seven, acoupleof | (4:18:0320 entitydividedinthelegislativebranch, executive
91 topics having to do with the Concession. 91 branch, judicial branch, the SupremeElectorate or
2 Let me begin by reminding the Tribunal and 97 Elections Tribunal, and the Auditor General of the
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06:18:29 1 Republic. These are the five constitutional organs of|(6:22:24 1 there's vet another entity. This is the municipality.

) the constitutional state. This is a legal entity. 2 They have governing autonomy and administrative

3 And based on the executive power, all the Ministries 3 autonomy. Therefore, the central government has

{ thenarederived. Manyof themhaveofficesand 4 no--isnotinvolvedwithwhat theydo. Itisnot
06:18:45 5 organs that we will be seeing momentarily. 06:22:44 5 hierarchically determined as a member of the central

6 But in addition to the state, administration ¢ government, but it's a state--it belongs to the state

7 hasotherpublicentities. Theircharacteristicis 7 qovernment and is a state authority.

g that they have their own legal standing, complete 8 lihat verypreliminary conclusions canwe

9 legal standing. Andherewe have municipalities of o draw from this organizational chart that I have drawn
06:19:0910 whichthereare8l, theautonomous institutionsand | (4:23:0410 sobriefly? Thatthereisagreatscattering.

11 other public entities that have a specific 11 Althoughthe CostaRicangovernment appears tobea

17 classification. 17 singleone, nonetheless, there isascattering, a

13 lihat we are interested inhere, we have the 13 fractioning maybe. There are competing competencies

14 three branches of government: legislative, executive, 14 that coordination is required. In other words, that
06:19:4115 Jjudicial. The ombudsman, which is the Defensoria 06:23:3015 1inCostaRica, nobody is theboss.

16 de los Habitantes, which reports to the legislative 16 The second issue I'd like toaddressare the

17 branch. 17 1injunctions. We know that in this case, there were

18 And what we're interested inhere are, in 18 1injunctions, antecausam, whichmeans that theseare

19 particular, three ministries. First, the Ministry of 19 1ssuedpriortothereeitherbeinganadministrative
06:20:0920 Agriculture and Livestock, whichhasunderit, but | (4.23:530 procedureputinplaceorajudicial one.

91 with maximum deconcentration, an entity known as INTA, 21 e know that they were issued by SETENA, by

99 the National Institute for Agricultural Innovation and 99 SINAC, by the TAA, and evenby the judicial. Can

1269 1271

06:20:29 1 Transformation. 06:24:08 1 public administrations issue such injunctions? Ves,

) Then we have MINAE, under which we have the ) absolutely, theycan. Giventhegeneral principle,

3 TAA, SETENA, and SINAC. All share the same legal 3 allpublicadministrationsoragenciesdohave the

4 position. They are what are called maximally 4 authority to issue injunctions via the administrative
06:21:07 5 deconcentratedorgans. Thismeansthat theminister |06:24:23 5 channels, and they can do it prior to an

¢ cannot give themanyorders or take over their ¢ administrativesystemora judicial one. Theseare

7 competencies. They are independent, regardless of the 7 the ante causam injunctions; or, otherwise, they can

g factthattheydobelongtothisentity, andthey g alsodo it as part of an administrative process.

9 don't have legal standing. They're not entities. 9 Now, what's the difference between
06:21:2310 Theyareanorgan. But, nonetheless, theyare 06:24:3910 1injunctions issued by all other public administrations

11 1independent of the chain of command of the top of that 11 andthepublicadministrationswithenvironmental

17 body, which is the minister. 17 competencies?

13 End, lastly, the Justice and Peace Ministry, 13 Mell, basically, there is one difference and

14 under which we have the National Property Registry. 14 only one difference. And that is that the
06:21:4415 And under this, we have the National Geographic 06:24:5415 1injunctions, inorder tobe decreed, need tomeet

16 Institute. 16 three requirements. One, the periculum in mora, which

17 Likewise, SINAC also has another sub-body, a 17 1sthedangerofdelay, inwhichthe requestingparty,

18 requlatoryentity. It'snotdeconcentrated. Itis 18 or in this case the administration imposing them, must

19 not independent of the SINAC. It reportstoit. And 19 prove that if that injunction isnot issued, then
06:22:0820 this is the National Wetlands Program. 06:25:1620 thereisgoingtobe irreversible damage. Not

Al So, inthiscase, thisiswhat wecall--talk 91 1rreparable but irreversible. Because given the

99 about being the government as a legal entity, but 97 normal time of an administrative process or a judicial
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06:25:28 1 process, should there be a decision in favor, there's |[06:27:50 1 instrumentsused. And this isavery important
2 notmuch further onecando. 7 element in this case because precautionary measures
3 In environmental matters, as you well know, 3 arenotanendper se, but theyexistalwaysin
4 whetherit'stheestuaryofariver--well, once the 4 function of a leading process.
06:25:42 5 river is already moving forward, there's no--nothing | 06:28:01 5 In other words, we cannot have an autonomous
¢ further that canbedone. Youcan't goback then. ¢ injunctionthat isindependent and sovereign. They
7 The (in Spanish), which is the smoke of the 7 arealways--asmyprofessorexplainedtome, theyare
g well-being. And thenthe--and, third, theweight of g likeasatelliteof the leadprocess, but theyalways
9 1interest. Theseare the three requirements that any 9 Dbelongtoa leadprocess. Theycannot exist on their
06:25:5010 injunction has to be met, whether it be administrative | 0g:28:1910 own. Thus, anexecution and once issued, theymust
11 or judicial. 11 meet certain requirements that arise fromthe very
17 AsTwassaying, what'sthedifferencewhen 17 logic of what we're explaining.
13 1t comes to the environment? 13 Iftheinjunctionisantecousanm, then
14 Well, environmentally, what applies is the 14 before approval of our contentious, litigious code in
06:26:1215 precautionary principle, or in dubio pro natura, whose | pg:08:4315 2008, itwas required that once issued, given their
16 potential damage is irreversible. That's the example 16 provisionalnature, anadministrativeor judicial
17 Imentionedearlier, but there are many, many more 17 process needed to be initiated in what our
18 thatonecouldcite. Environmentally, damage will 18 Constitutional Court said, a reasonable term.
19 always be irreversible; therefore, one of those three 19 What 1s that reasonable term as set forth?
06:26:3300 elements when it comes to the environment is | (4:99:050 Twomonths, using the General Lawof Public
91 practically always met. 91 Administration. Following approval of the
2 However, this does not mean that the 99 contentious, litigious procedural code, the term was
1273 1275
06:26:38 1 precautionary principle or in dubio pro natura can be |06:29:16 1 extended to 15days. That is the same that one can
2 used to justify any kind of injunction. ) seeinthat codewhenan injunctionisante causamin
3 And when it comes to the environment, the 3 thejudicial process, sothat the partymaythenfile
4 burdenofproof isreversed, whileit ispresumedthat 4 itsclaim.
06:26:53 5 thereare--if therearenostudiesshowingthesafety |06:29:33 5 But then there's yet another requirement.
¢ of theactivity, the same can cause irreversible 6 Andthat isthatneither theadministrativeor
7 damage. 7 judicialprocessmaybeeternal whenthereisan
8 lhat is true is that if there are studies, § 1injunction that suspends the exercise of rights.
9 such as, for instance, an Environmental Impact Study 9 Becauseasafundamental right--andthisistheright
06:27:0810 whereoneappliesadifferent principle, the 06:29:5210 torapid, speedyjustice, that doesnotallowa
11 preventive principle, which applies when the risk may 11 process tocontinue for toomuchof anextensive time
17 be limited, when the risk is known. And the 17 fortworeasons. Because the injunctionswouldthen
13 precautionary measure applies when there are no 13 notmeet theconditionofbeingprovisional but, even
14 environmental impact studies or when there areno 14 more important, because the injunction that must be
06:27:2515 reports that have been able to delimit the risk. 06:30:1515 Dprovisional, temporary, would then become punishment
16 That's why there's uncertainty. 16 without due process or a sanction without due process.
17 It'sonlyinthese latter caseswhere it is 17 Inother words, we would be affecting the
18 possible to apply the precautionary measure and the in 18 rights of private individuals or those administered
19 dubio pronatura. 19 without havinga sentence but simplyan injunction
06:27:4020 The fundamental characteristic--there are 06:30:3470 that rapidly looks at (in Spanish), whether the party
91 Many characteristics. But the fundamental--the key 9] Mayormaynot be right inthe lead process.
99 characteristic of these injunctions are the 2 In this particular case, there is an
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06:30:47 1 1injunction that is still pending from the TAA which has| 06:33:56 1 then for the cancellation where we're not talking
) fourpoints for five years after havingbeen issued. 2 about nullification, rather, about compliance where a
3 And an administrative process, a formal one 3 right that canbe lost if there is due process
4 has not been initiated. There is a criminal 4 granted. Andyou can imagine CostaRica, thiscould
06:31:01 5 injunction that is still pending with the aggravating |(6:34:18 5 be amonthor twomonths or a year even because it is
¢ point that they can--are not competent tonullify ¢ asmall administrative proceeding or trial. These are
7 administrative acts like construction permits. 7 the four ways administrative acts can be extinguished.
8 So, this is not--this is not instrumental and 8 So, howdoes it apply inthiscase? The
9 thiscannot be because thiscouldnever be any g principles of good faith and also legitimate
06:31:2410 nullificationof thepermitsthat the CostaRican 06:34:4010 expectations--these principles are not a creation that
11 State has granted to the investors. 11 comes from foreign countries. Rather, these are hased
17 And the third issue I wanted to touch onhas 17 on the legal framework in Article 34 of the
13 todowithextinctionof administrativeacts, andI 13 constitution, which sets forth the fundamental right
14 willbebrief and succinct. There are four ways to do 14 tothefactthat administrativeactsand laws cannot
06:31:4615 SO 06:35:0815 be retroactive, and 73 of the administration--public
16 If there is absolute evident and 16 AdministrationlawwhichregulateswhatIjust
17 manifest--if that is--the nullification is such, that 17 explained.
18 1stheonlyway that the administration cannullify 18 Now, given a nullification, the
19 something in administrative process before due process 19 administration can only annul in an administrative
06:32:0020 wherethereisaproceedingwherepeopleareprovided | (4.35:0600 level ifit'sevident andmanifest. Andifnot, it
)] Tights. 91 mustbesent totheadministrative courtwhichcan
2 97 annul administrative acts according to the
1271 1279
06:32:13 1 And subject toanopinion that is issuedby |06:35:37 1 constitution so that impartially and objectively it
2 theAttorneyGeneral'sOfficeor the controller's 9 can nullify the administrative act. And, of course--
3 office, that there isanevident andabsolute 3 ARBITRATOR BAKER: Excuseme. Who has the
4 nullification. Andthisisnot justanykindof 4 duty to send it to the administrative proceeding that
06:32:29 5 nullification. Ifitisnotevidentandmanifest, if |06:35:50 5 you're just talking about? Who bears that burden?
6 it's an absolute nullity or a relative, then 6 THEWITNESS: Okay. Itdependsonwhich
7 necessarily, the Public Administration must file for a 7 bodyoragencyissuedtheact. Herewehavea
§ proceeding, a judicial proceeding after having stated g parallelism of forms while acts must be issued and
g thatthisactisharmful. Andif the judicial g thenrevokedinthe sameway.
06:32:5610 proceedingshavenot issuedaninjunction, thenthe | (6:36:1310 S0, SETENA could issue something, revoke it
11 administrative injunction would not be pending. 11 atanadministrativelevel. Butifharmhasbeen
1 So, this couldmean that administrative 17 declared, then SETENA can send it to the Attorney
13 acts--excuse me--will still be valid until there is a 13 General's Office so that the Attorney General's Office
14 Jjudgment that is final. 14 canthenpresentitscasewithregardtoharmdone.
06:33:1915 The thirdway is revocationandherewe 06:36:3115 lhat are the legal effectsofnot following
16 don't talk about nullification, rather, a divergence 16 legal procedures to extinguish administrative acts?
17 or discrepancy before the advisability of the act with 17 Well, as in this case where injunctions have
18 regard to the public. And since we're not talking 18 beenissuedwhichareadinfinitumandacts that were
19 aboutnullification, thenthe Statemust compensate 19 favorable for the investorshave been suspended, and
06:33:4270 the person if they revoke the administrative act. 06:37:0620 @lsoacts that provided rights to them, and soalso
21 And so, theymust ask the controller's 91 legal certainty was violated.
99 office, whichislikeaTribunal foraccounts. And 2 Also, that nonretroactivity, also the
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06:37:17 1 1intangibility of acts that we mentioned that the | 06:40:36 1 processed or final, they are favorable. They must be
2 administrationcannot leaveitsactswithouteffect 2 favorable to the individual and they generate rights.
3 because theymust be legitimate. Andif theyhave not 3 Andointhisparticularcase, reportswere
4 beenannulledbytheproceedings establishedby law, 4 1issued fromthe National System for Conservation
06:37:36 5 thatactisvalidandmustbeapplied. 06:40:57 5 Areas, not justone, several, inwhichitwasset
6 Due process, of course. Becausehavingan ¢ forththat therewerenowetlands. Andwhat are the
7 injunctionwithoutamainproceeding, whichcould 7 effects of these reports? These are external reports.
8 annul it throughajudgment, that'sthesameas g They are not final acts.
9 punishing someone without providing due process. 9 They are opinions that are used internally
06:38:0210 The case of environmental impact studies and | (6:41:1410 intheadministrationtomake final decisions. And
11 constructionpermits, well, Iwant toreferto 11 so, we could wonder whether they do have effects,
17 something. And, of course, thisisaveryByzantine 1) vis-a-vis on individuals, if the investors could have
13 debate, andIhaveincluded thisinmywrittenreport. 13 legitimate expectations based on these reports.
14 But Idowant torefertoit. It'sclearthatthe 1 Again, the general Public Administration law
06:38:2515 environmental impact studies create rights. 06:41:3615 9ives a response to this in three articles.
16 And for the Constitutional Court, whose case 16 Article 136(c) states, "Well, there will be
17 lawandprecedence are binding, ergaomnes, forall, 17 asuccinctmention of the grounds of why this isnot
18 eventhem, inorder toannul the studies, the 18 following case law and precedence.
19 proceeding I just outlined must be followed. 19 Andso, it'snot sotruethat internal acts
06:38:5820 PRESIDENT SIQUEIROS: When you're referring | p4.4.08)0 areworthless. Rather, that theyaremandatory. In
9] toenvironmental impact studies, do youmean 9] otherwords, if theyarenot goingto followwhat the
99 environmental impact assessments? 99 provisions usually are, they have to explain why.
1281 1283
06:39:04 1 THE WITNESS: Yes. That hasbeen set forth |06:42:22 1 And199.3 also sets forth that if the
2 bytheConstitutional Court, andalsothe officeof 2 administration does not follow advisory opinions, this
3 theAttorney General has beendoing this inmany of 3 willbeillegal. Andso, 1f SINAC's reports are not
4 their opinions in keeping with the office of the 4 followedandit issaidthereisnowetland, thenthe
06:39:20 5 AttorneyGeneral. 06:42:53 5 Statemust respond because there is thendolo, or
6 And 50, wemay agree whether the--these 6 intentionality.
7 impact studiesare final and preparatoryacts or 7 What'sevenclearer isArticle122that
§ whether they generate rights. But our greatest § talksabout the value of internal acts within the
9 interpreter of the Constitution, our highest court, has g administration and provides that internal acts are not
06:39:3910 saidyes. So, Iwon't dwell on that. 06:43:1110 valid if they are prejudicial to an individual.
11 And if they aren't acts that generate 11 However, that's not the case if they're beneficial.
17 rights, if we, hypothetically, saidthat, well, 1 So, reports and opinions issued by SINAC,
13 administration issues it and then disregards it the 13 theretheyarenotfinalacts. So, theycannot
14 nextday, well, it means that we have seven 14 generate rights against an individual, but they can
06:40:0415 construction permits. And there's no debate about 06:43:2915 generate rights that benefit the individuals.
16 that, noteventheoretically. Theseare final and 16 And so, theninthiscase, yes, they canbe
17 definitiveacts that generate rights. Andtobe 17 considered final. And there are reports from INTA
18 annulled, this proceeding must be followed. 18 that stated the same. There are environmental impact
19 Furthermore, this debate is innocuous 19 studies fromSETENA.
06:40:2220 because doctrine establishes so that to respect an 06:43:4820 Furthermore, SETENA creates legitimate
91 individual's right, as a guarantee to the individual, 91 expectations for the investors because in Article 83,
99 the acts, whether their internal, external, or being 97 84 of the environmental law establishes the obligation
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06:44:01 1 andnotjustasapowertocarryout inspections 06:47:07 1 theadministrationistheonethatmust knowwhat the
) before issuingagreements. AndArticle 13(d) of 2 requirements are and when certain steps or paperwork
3 Decree 338815, which reorganized SETENA--SETENA must do 3 must be processed.
4 mandatory in situ inspections. i Now, I'dliketoclosewithtwoadditional
06:44:25 5 So, for an investor or for another |[(6:47:22 5 issues, andthat isthe issue, first, of the
¢ individual that goes to SETENA to have an ¢ easements, just to clarify.
7 Environmental Impact Study, where SETENA should have 7 The easements are requlated in the civil
g doneaninspectionandlookedat amapwhere it g code. Itissimplythedivisionof a lot where oneof
9 locates the Project and they must make comparisons g the lots has an encumbrance for the other lots. In
06:44:4010 whereperhapstheremight bewetlandswhereeveryone | (g:47:4710 other words, it is an easement for access.
11 mighthaveknownifit'strue that therewerewetlands 11 Now, with regard to the urban plans, they
17 there, if thatwas known, then SETENA, when theywere 17 arealsorequlated. Thisisallowedforhousing, with
13 looking at a map--well, they didn't realize there were 13 smaller lots, or also for agricultural purposes, where
14 wetlands if itwassoevident, 1f itwassoobvious? 14 the lots are much larger.
06:45:1415 And it didn't seem so obvious because SETENA | (g:48:0015 Now, the easement is not free--it's not that
16 didn't raise any red flag because they didn't consider 16 you don't have to process any paperwork. The
17 that theyexisted. 17 easementshad tobepresentedtotheNational
18 And, of course, this created legitimate 18 Institute for Housingand Urban Planning, for their
19 expectations for the individuals. Also, the 19 authorization, for the authorization of the
06:45:2720 Municipalitycarriedout inspectionswhereitsaid | (g.48:9020 Municipality. If theMunicipalityhadthought those
91 thattherewasnothinguntowardgoingon, andit 9] easements required an Environmental Impact Study, they
79 1ssued the construction permits based on environmental 99 would not have granted those permits. Furthermore,
1285 1287
06:45:36 1 viabilities, which it considers necessary. 06:48:34 1 and they are then registered in the National Property
) And, also, it givesauthority for the ) Registry.
3 easements. If the easements had needed an 3 Now, fromanenvironmental point of view,
4 Environmental Impact Study, then these would have been { thetruthit, SETENA, during the period inwhich
06:45:50 5 required. Thenitissuesalsoland-usepermitsbased |(06:48:48 5 authorizations were requested for the easements, and
¢ onits regulatory plan. § theeasementsweremade, hadissuedat least three
7 Please repeat the last thing yousaid. The 7 resolutions, given the characteristics of some
8 Municipalities issued the certificates for land use g activities, itconsideredthat the Environmental
9 basedontheirrequlatoryplanthatestablishesthe 9 Impact Study was not necessary.
06:46:1610 zones, which are commercial, where you can construct, | (6:49:0410 Now, inthis case, it isclear that themere
11 where you have protected areas. The Municipality 11 divisionof the lots insmaller lots did not require
17 1issued these land-use permits and also it carried out 17 Environmental Impact Studies because no activity was
13 1inspections. 13 beinginitiated. What ismore, thedeveloperdidn't
14 So, clearly, allof theseactsor--thework 14 know what purpose those lots might serve.
06:46:3815 the administration doesn't even have to issue formal 06:49:2715 So, if those lots laterweregoing tobe
16 administrativeactsbutwecanalsotalkabout 16 usedforanactivitythat requiredanEnvironmental
17 administrative conduct, which include acts, 17 Impact Study, then it wouldbe logical that before
18 resolutions, provisions, simple implicitactsor 18 thatproject, thedeveloperwouldgoand thendothese
19 expressions of will of the administration which 19 studiesorassessments, if necessary. And the last
06:46:5720 creates a legitimate expectation among the individual | gg.49.4g00 study Iwanted--or issue Iwanted torefer tohasto
91 that they're doing everything well and that the 91 dowiththe Concessionin the Terrestrial Maritime
99 administration is also doing everything well because 9) area.
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06:49:55 1 This isapatrimonial good, andit is 06:53:06 1 Peruvian Government must take his nationality away,
) referredtobytheCostaRicanStateandtheGuarantee ) striphimof it, sothat theycouldalso takehis IV
3 inTrust, and they said that because it's a trust, 51 3 stations fromhim,
4§ percentmust be owned by CostaRicans. But the i So, intheCostaRicancase, thereisa
06:50:20 5 extinctionof atrust, due tobeingout of time, does |(06:53:19 5 precedent fromthe Constitutional Court, whichI
¢ notmeanthatownershipispassedontoothersor ¢ repeat, mustbefollowed. It'scalled theTacacase,
7 ceded toothers. 7 where the lawprohibited that the certificates of
8 Now, with regard to ceding participation to g aeronauticalusewereinthehandsof foreigners, or
9 otherswhenit'sbeenintrust, no. Ifwecouldeven g that corporations--well, their owners, could not have
06:50:4810 accept the fact that the trust had expired, that the | (4:53:4110 51 percent be owned by foreigners.
11 stockor the interest went back toMr. Aven, these are 11 And this was declared unconstitutional
17 two different legal moments. 17 because Taca, which thenbecame Avianca, whichwas
13 Sothat there isthistransfer of stock, two 13 Salvadorian, and it bought out the Costa Rican airline
14 legal actsmust take place: Firstof all, theymust 14 known asLuchtze,
06:51:1115 be endorsed nominally; and secondly, there is the 06:54:0315 Now, just some final reflections, and I just
16 registering of the transfer of ownership in the books. 15 wantedtostate for the Tribunal, inmyprofessional
17 MR. LEATHLEY: Excuse me, Mr. President, but 17 practice, I deal withmany of these cases. Thisis
13 Iwantedtoraiseitnow, becauseit'snot includedin 18 not something isolated. It isrepeated, andI say
19 hisReport. So, we're inyour hands as to whether it 19 thatsadlyasacitizenof CostaRica, andwe've seen
06:51:3470 shouldthenbepartofhispresentation, becausehe's | (g.54:2970 the same thing in many projects.
91 not actually presenting his content of his Report. 71 I'vehad todeal with these kinds of
2 PRESIDENT SIQUEIR0S: If you're going to 97 pressures and problems with the public administration
1289 1291
06:51:42 1 ruleitout, becausewemayhave, asaTribunal, 06:54:37 1 1inCostaRica, intheproject Los Suefios, whichisan
2 questions precisely on this point, as this point has ) emblematic project in Costa Rica such that--
3 been raised during the Hearing. 3 (Overlapping interpreter channel with
4 So, this may--we'll allow it to continue. 4 speaker.)
06:52:00 5 THE WITNESS: Just one more minute about |(6:54:47 5 THE WITNESS: So, it's for a reason, and
¢ thispoint, andIthanktheTribunal forallowingme. ¢ thoseof uswhoare in the profession suffer from
7 Even if we admitted that therewas the 7 this, and investors suffer from this, both national
g transfer of ownership and that sometime 51 percent was § and international investors.
g 1inthehandsofaforeigner, the truthis that thisis 9 It's because the environmental law in Costa
06:52:1710 acasewhichhasbeenalreadydecidedupononthe 06:55:0310 Rica allows for procedural abuse, unfortunately, as a
11 Inter-American Court of Human Rights and the 11 measure of extortion, and there are associations and
17 Constitutional Court. In the Ivcher Bronstein against 17 individualsandpeople inCostaRicawhoare
13 Perucase in the Inter-American Court, that with 13 professionally devoted to this.
14 regardtohumanrights--well, withregardtotheonly 1 And I want this tobe clear tothe Tribunal,
06:50:3715 human rights where there can be discrimination between | pg:55:1915 andI say that frommy perspective asanexpert, andI
16 citizensand foreignershas todowithpolitical 16 sufferfromthisasanattorney, alitigation
17 rights, and thiscase--well, therewasan Israeli 17 attorney, and anattorney that isexercisinghis
18 citizenwho became Peruvian in order tobe able to 18 profession.
19 havethemajorityparticipationinaTVstationinthe 19 PRESIDENT SIQUEIROS: I'm sorry that,
06:52:5500 times of Fujimori. 06:55:3500 unfortunately, weneedtoend. Thebuildingis
21 This was the TV station that showed the 71 closing.
97 videoofMontesinosandhiscorruption. Andso, the 2 Thank you for your presentation. Iwould
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06:55:421 asktheParties, if theyhavenoobjection, thatwe
2 continue with examination tomorrow morning.
3 MR. BURN: Certainlynone, sir. AndI'm
4 sure I'm speaking for Mr. Leathley as well.
06:55:555 Sir, I think whether we do this immediately
6 now or have an offline conversation, I think from
7 outside, again, I anticipate there is some shared
§ concernsontheothersideaswell,
9 Iknowthereare some concernsabout the
06:56:1110 available time for completing everything by the end of
11 Monday, given where we stand.
12 It's averygood thing that we have an
13 engaged and activist Tribunal. But to be honest,

1294

06:58:36 1 Reporters and the Interpreters have afforded for this
2 evening, and then we look forward to reinitiating
3 tomorrow at 9 o'clock.
4 MR. BURN: Sir, andjust asapoint of
06:58:49 5 procedure, not that, frankly, we have any particular
6 intention of spending lots of time with Mr. Ortiz this
T evening, but weassume, asIthinkisusual, that
8 sequestration rules do not apply to expert witnesses.
9 But justtoavoidanydoubt, we'dbe grateful of
06:59:0710 confirmation of that.
11 PRESIDENT SIQUEIROS: I confirm that, it
12 doesn't, unless my co-arbiters have a different point
13 of view, andwe candiscuss that.

14 there have been probably more questions coming from 14 So, no, it doesn't.
06:56:3215 the Tribunal than--than had been budgeted. 06:59:2515 MR. BURN: Thank you, sir.

16 Ithinkonour side--I can't speak toMr. 16 (hereupon, at 6:59 p.m., the Hearing was

17 Leathley--we've taken a little longer to date with our 17 adjourned until 9:00 a.m. the following day.)

18 work thanwe hadbudgeted, and there isaconcernthat 18

19 we may be having overall scheduling difficulties in 19
06:56:5020 terms of gettingeverythingdone intime for theend 20

21 of Monday. 21

22 AsIsay, I'mperfectlyhappy tohave this 22

1293 1295

06:56:561 conversationoffline, but Ithinkthat wedoneedto

2 have some sort of considerationof wherewe standin
3 termsof timingsandwhat needs tobeachieved
4 tomorrow and what needs tobe achieved on Monday.
06:57:09 5 PRESIDENT SIQUEIROS: Fine. Whydon'twe
6 have that conversation, but Mr. Grob may, after we
7 conclude today, or perhaps tomorrow morning, if we
8 havetoleave, mayadvise thepartiesonwhat the
9 timing is in their respective interventions in light
06:57:3010 of the time allocated in procedural calendar--I'm
11 sorry, the Procedural Order Number 5.
12 SECRETARY GROB: Yes. Well, the Claimants
13 haveused 13 hours and 19 minutes. So, theyhave 4
14 hours and 41 minutes left.
06:57:5215 And Costa Rica has used 9 hours and 26
16 minutes, whichmeans that theyhave left 8hoursand
17 34 minutes.

18 (Comments off microphone.)

19 SECRETARY GROB: The Tribunal'stimeisnot
06:58:1820 here,

21 PRESIDENT SIQUEIROS: We appreciate--wedo

22 appreciate the time--the extra time that the Court
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